ﬂe &1 inite An Online Peer Reviewed / Refereed Journal

Volume 2 | Issue 10 | October 2025
An International Pegl:‘ R.e\lriewed / Refereed ISSN: 3048-9539 (Online)
Journal of Multidisciplinary Research Website: www.theinfinite.co.in

The Evolution of Void Contract Jurisprudence: From Colonial
Interpretation to Contemporary Indian Context
Aakarshika Shree
Advocate

District & Session Court, Bokaro Steel City

ARTICLE DETAILS ABSTRACT
Research Paper The doctrine of void contracts occupies a central position in the Indian
Keywords : Contract Act, 1872 (ICA). It represents a critical intersection between

Void Contracts, Indian public policy, morality, fairness, and legal enforceability. Over the
Contract  Act,  Public decades, the jurisprudence on void contracts has undergone significant
Policy, Constitutional transformation—from a rigid colonial interpretation influenced by
Morality, Unconscionable English common law to a more equitable and justice-oriented approach

Agreements rooted in Indian constitutional values. This paper traces the historical

evolution, analyzes key judicial pronouncements, explores the role of
socio-economic factors, and evaluates how Indian courts have redefined
the contours of void contracts in the modern era. It concludes by
emphasizing the need for legal reforms to harmonize statutory
interpretation with the realities of the digital economy and emerging

contractual models

1. Introduction

Contracts form the foundation of economic and social transactions. The Indian Contract Act, 1872,
governs the law relating to contracts in India and defines the conditions for their validity and
enforceability. Within this framework, the concept of “void contracts” plays a vital role in determining
which agreements are legally unenforceable due to inherent defects, illegality, or absence of essential
elements such as free consent, lawful object, or consideration. Section 2(g) of the ICA defines a void
contract as “an agreement not enforceable by law.” While this definition appears simple, its application
has generated complex judicial debates, particularly concerning agreements that violate public policy,

morality, or statutory provisions.
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Historically, the Indian Contract Act was heavily influenced by English contract law, which prioritized
strict adherence to principles of offer, acceptance, and consideration. However, post-independence, Indian
jurisprudence evolved to incorporate constitutional morality, social justice, and fairness, leading to a
reinterpretation of voidness. This paper delves into this evolution, highlighting how Indian courts have

transitioned from a mechanical enforcement model to a more equitable interpretation of void contracts.

The law of contract is one of the most fundamental branches of civil law, forming the basis of almost
every commercial, social, and economic transaction. The Indian Contract Act, 1872, provides the legal
framework for making, interpreting, and enforcing contracts in India. Within this framework, the concept
of a void contract holds a central place, as it defines the boundaries of legality and enforceability in
contractual relations. A void contract, in simple terms, is an agreement that has no legal effect — it is not
enforceable by law and confers no rights or obligations upon the parties. Section 2(g) of the Indian
Contract Act explicitly defines a void contract as “an agreement not enforceable by law.” This definition
distinguishes a void contract from a valid or voidable contract, marking it as one that either never had

legal validity or lost it subsequently due to certain factors recognized by law.

To fully comprehend the concept of a void contract, it is essential to understand the broader meaning of a
contract itself. Under Section 2(h) of the Act, a contract is defined as “an agreement enforceable by law.”
Every contract, therefore, originates from an agreement, which, according to Section 2(e), is “every
promise and every set of promises forming the consideration for each other.” However, not all agreements
are contracts; only those agreements that fulfill the essential conditions of validity prescribed under the
Act become legally binding contracts. These essentials include free consent, lawful consideration, lawful
object, competence of parties, and the intention to create legal relations. If any of these essential elements
are missing or tainted by illegality, immorality, or opposition to public policy, the agreement ceases to be
enforceable and becomes void. Thus, the void contract serves as a legal mechanism to protect society and

individuals from agreements that are unfair, unlawful, or contrary to justice and morality.

The distinction between a void and a voidable contract is fundamental. While a void contract is void from
the very beginning (void ab initio), a voidable contract is initially valid and enforceable but can be
rescinded by one of the parties due to certain defects such as coercion, undue influence, fraud, or
misrepresentation (Sections 15-19). In contrast, a void contract is one that lacks enforceability entirely
and cannot be ratified by the consent of the parties. For instance, an agreement with a minor (Section 11)

is void ab initio because a minor lacks the capacity to contract, and no subsequent approval can validate
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such an agreement. Similarly, a contract with an unlawful object, such as an agreement to commit a crime,

is void because the law does not recognize obligations arising out of illegal acts.

The voidness of a contract may arise from various circumstances recognized by the Indian Contract Act,
particularly under Sections 23 to 30. Section 23 declares that the consideration or object of an agreement
is unlawful if it is forbidden by law, defeats the provisions of any law, is fraudulent, involves injury to
another person or property, or is immoral or opposed to public policy. Any agreement based on such an
unlawful object or consideration is void. Section 24 provides that if any part of an agreement’s
consideration or object is unlawful and inseparable from the lawful part, the whole agreement becomes
void. Similarly, Section 25 declares agreements without consideration to be void, except in specific cases
such as natural love and affection, past voluntary services, or time-barred debts. Sections 26 to 30
enumerate specific categories of void agreements, including those restraining marriage (Section 26),
restraining trade (Section 27), restraining legal proceedings (Section 28), and wagering agreements
(Section 30). Each of these provisions reflects a legislative intent to strike down agreements that

contravene social welfare, individual liberty, or economic fairness.

The underlying concept of void contracts is rooted in the principle of public policy — a doctrine that seeks
to prevent enforcement of agreements harmful to the collective interests of society. The courts have
consistently held that contracts should not be permitted to undermine morality, justice, or the integrity of
legal institutions. For instance, agreements restraining marriage or trade are void because they interfere
with individual freedoms, which are protected under the Constitution of India. Similarly, wagering
agreements are considered void as they promote speculative and unproductive behavior, contrary to the
public interest. The notion of voidness thus operates not merely as a private law concept but as a reflection

of the moral and social conscience of the legal system.

Judicial interpretations have played a crucial role in shaping the concept of void contracts. In Gherulal
Parakh v. Mahadeodas Maiya (1959 AIR 781), the Supreme Court held that wagering agreements are void
but not illegal unless declared so by statute. This decision clarified the distinction between void and illegal
contracts, emphasizing that while void contracts are unenforceable, they do not necessarily make collateral
transactions unlawful. Another landmark case, Central Inland Water Transport Corporation v. Brojo Nath
Ganguly (1986 AIR 1571), expanded the doctrine by holding that an agreement allowing arbitrary
termination of employment was void as it violated public policy and principles of fairness. This marked a
significant evolution in Indian contract jurisprudence, as the Court introduced the concept of

2

“unconscionability,” recognizing that grossly unfair or oppressive contracts could be declared void.
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Similarly, in LIC of India v. Consumer Education and Research Centre (1995) 5 SCC 482, the Supreme
Court invalidated unfair terms in insurance contracts, holding that freedom of contract cannot justify

exploitation.

The doctrine of free consent is also deeply connected with the concept of void contracts. According to
Sections 13 and 14 of the Act, consent must be free, voluntary, and informed. When consent is obtained
through coercion, undue influence, fraud, or misrepresentation, the agreement becomes voidable at the
option of the aggrieved party. However, in certain cases, when the lack of consent is total, the agreement
is void ab initio. This ensures that contractual obligations arise only from genuine consensus, not from
deception or compulsion. Courts, therefore, examine not only the formal validity of a contract but also the

substantive fairness of its terms and the process through which consent was obtained.

From a philosophical perspective, the void contract doctrine embodies the balance between individual
freedom and collective morality. The law respects the principle of freedom of contract, allowing parties
to structure their relations as they see fit. However, this freedom is not absolute; it is constrained by
considerations of legality, equity, and public good. The law intervenes when contractual freedom threatens
societal welfare or individual dignity. In this sense, the void contract acts as a safeguard, ensuring that
private agreements do not undermine public order or justice. This perspective aligns with the broader
constitutional vision of India, where economic liberty is harmonized with social responsibility and

fairness.

In the modern context, especially in the age of globalization and digital transactions, the scope of void
contracts has expanded to include new forms of agreements. Standard-form contracts, online click-wrap
agreements, and algorithmic contracts often contain clauses that are one-sided or exploitative. Courts have
started applying traditional doctrines of voidness to these modern scenarios to ensure fairness and
transparency. For example, contracts that involve privacy violations, unfair data usage, or coercive terms
in digital services may be deemed void under Section 23 for being opposed to public policy. This
demonstrates the adaptability of the void contract doctrine to evolving economic and technological

realities.

To summarize, a void contract is an agreement that lacks enforceability in the eyes of law due to inherent
illegality, immorality, or absence of essential contractual elements. It may be void from inception or may
become void due to supervening impossibility or illegality. The doctrine serves as a protective mechanism
to uphold justice, morality, and public welfare in contractual relations. Its evolution from a rigid colonial

interpretation to a dynamic, equitable, and constitutionally aligned principle reflects the growth of Indian
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jurisprudence. By refusing to enforce agreements that violate law, fairness, or social values, the Indian
Contract Act ensures that the freedom of contract operates within the bounds of justice and morality. Thus,
the concept of void contract remains a cornerstone of the Indian legal system, reflecting the enduring

principle that no agreement can be binding if it offends the conscience of law or society.
2. Historical Foundations: The Colonial Influence

The origins of Indian contract law lie in the colonial period, when British administrators sought to codify
legal principles for commercial regulation in British India. The Indian Contract Act, enacted in 1872, was
largely modeled on English common law doctrines, particularly as expounded in the works of jurists such
as Pollock and Anson. The colonial courts viewed contracts primarily through the lens of mercantile law,

emphasizing predictability and enforcement rather than fairness or equity.

During this era, the concept of void contracts was interpreted narrowly. Agreements were deemed void
only when they expressly contravened statutory provisions or public policy. The courts adhered to
precedents from English decisions such as Pearce v. Brooks (1866), where agreements promoting
immorality were declared void. Similarly, Indian courts in Gherulal Parakh v. Mahadeodas Maiya (1959)

drew heavily from English judgments to determine whether wagering agreements were void.

However, the colonial interpretation often ignored the socio-economic realities of Indian society, where
inequality and illiteracy rendered many contractual relationships inherently exploitative. The strict
adherence to English principles limited judicial flexibility in addressing issues of fairness, coercion, and

undue influence—issues deeply prevalent in colonial India.
3. Post-Independence Transformation: From Contractual Freedom to Social Justice

After independence in 1947, Indian jurisprudence gradually distanced itself from colonial rigidity. The
Constitution of India, particularly through its Preamble and Part 111 on Fundamental Rights, introduced a
new moral and legal vision based on justice, equality, and liberty. These principles began to influence

contractual interpretation.

The courts started viewing contractual relationships not merely as private transactions but as instruments
of socio-economic justice. The doctrine of “voidness” expanded to include contracts that, though not
expressly illegal, were inequitable or exploitative. For example, in Central Inland Water Transport
Corporation v. Brojo Nath Ganguly (1986), the Supreme Court held that an employment contract clause

allowing arbitrary termination was void as being against public policy and unconscionable. This landmark
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judgment marked a paradigm shift—moving from the laissez-faire notion of “freedom of contract” to the

welfare-oriented notion of “fairness in contract.”

Through such judgments, Indian courts effectively harmonized the Indian Contract Act with constitutional
morality. The principle that no contract could override basic human dignity or fairness became an essential

component of Indian contract law jurisprudence.
4. Legal Framework of VVoid Contracts under the Indian Contract Act, 1872

The Indian Contract Act, 1872 lays down specific legal grounds on which an agreement becomes void,
meaning that it cannot be enforced by law. Sections 23 to 30 of the Act identify several situations or
conditions in which agreements are automatically considered void because they violate legal, moral, or

social principles.
Let’s understand what each section means and why these laws exist:

e Section 23 — Unlawful Consideration or Object: If the purpose or the consideration (what one
party gives or promises) of an agreement is unlawful—such as committing a crime, defrauding

someone, or harming public morality—the agreement is void.
o Example: An agreement to pay someone for smuggling goods is void because the object is illegal.

e Section 24 — Agreements Partly Unlawful: When part of an agreement is lawful and part is
unlawful, the whole agreement becomes void if the unlawful part cannot be separated.
Example: If a contract includes both legal and illegal services under one inseparable deal, the entire

contract is void.

e Section 25 — Agreements Without Consideration: A contract must have valid consideration
(something of value exchanged). If there is no consideration, it is void—except in certain cases
like written and registered promises made out of love and affection, or promises to pay a time-
barred debt.

e Section 26 — Agreement in Restraint of Marriage: Any agreement that prevents a person from

marrying is void because it interferes with personal liberty and the fundamental right to marry.

o Section 27 — Agreement in Restraint of Trade: Any agreement that restricts a person’s right to
carry on a lawful profession, trade, or business is void, as it goes against economic freedom and

public welfare.
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o Section 28 — Agreement in Restraint of Legal Proceedings: Any contract that prevents a person

from going to court to enforce their rights is void, as it violates the principle of access to justice.

e Section 30 — Wagering Agreements: Agreements based purely on betting or gambling are void
because they are socially unproductive and promote speculative behavior rather than genuine trade

or commerce.

Each of these provisions reflects public policy considerations—that is, the law aims to prevent
enforcement of agreements that could harm society, public morality, or personal liberty. For instance:

« Preventing marriage or trade restricts fundamental freedoms.
« Encouraging wagers promotes gambling and exploitation.

Thus, these contracts are not only invalid from a private standpoint but also against the broader interest of

society.

Further, judicial interpretation (meaning how courts have interpreted the law) has gone beyond these
sections to include situations involving undue influence, coercion, or fraud (as covered under Sections
15-19 of the Act).

If one party forces or manipulates another into agreeing, the consent is not “free.”

Such contracts may be declared voidable (can be cancelled by the aggrieved party) or void ab initio

(invalid from the beginning).

The courts decide—based on facts—whether the entire contract should be annulled or partly enforced to

prevent one party from unfairly benefiting (unjust enrichment).

In essence, this entire portion of law ensures that contracts are fair, lawful, and morally acceptable,

protecting both individuals and society from exploitation or harm.
5. Judicial Expansion of the Doctrine: From lllegality to Unconscionability

In the post-liberalization period, the Indian judiciary increasingly addressed the imbalance of power in
contractual relationships. The evolution of void contract jurisprudence can be traced through several key

Ccases:

In LIC of India v. Consumer Education and Research Centre (1995), the Supreme Court extended the
doctrine of unconscionable contracts to consumer insurance policies, holding that standard form contracts

with oppressive terms could be void. Similarly, in Delhi Transport Corporation v. DTC Mazdoor
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Congress (1991), the Court emphasized that public authorities could not rely on arbitrary contractual

clauses that violated constitutional values.

The judiciary began to recognize that formal consent was insufficient if substantive fairness was absent.
This expanded the meaning of “public policy” to include fairness, reasonableness, and good faith. In
effect, Indian courts imported the equitable principle of “unconscionability” from Anglo-American

jurisprudence into domestic law, marking a significant doctrinal evolution.

Furthermore, in ONGC Ltd. v. Saw Pipes Ltd. (2003), the Supreme Court reiterated that contracts violating
the fundamental policy of Indian law were void, thus linking contractual validity to broader notions of

justice and legality.
6. Constitutional Morality and the Doctrine of VVoidness

An important dimension of the modern interpretation of void contracts lies in their interaction with
constitutional principles. Indian courts have increasingly held that any private contract violating

fundamental rights or constitutional morality is unenforceable.

This principle was evident in Brojo Nath Ganguly, where the Court explicitly connected contractual
fairness with Article 14 (Right to Equality). Similarly, in State of Karnataka v. Vishwabharathi House
Building Co-op Society (2003), the Court held that the state, while entering into contracts, is bound by the
same constitutional obligations as in public law. Thus, contracts that contravene equality, fairness, or

public interest may be declared void even if not expressly prohibited by statute.

This approach reflects a uniquely Indian innovation—embedding public law principles into private law.
The doctrine of void contracts has thus evolved into a tool for ensuring constitutional governance within

private transactions, balancing individual autonomy with societal justice.
7. Socio-Economic and Policy Considerations

The evolution of void contract jurisprudence cannot be understood in isolation from India’s socio-
economic context. The persistence of poverty, illiteracy, and unequal bargaining power necessitated a
flexible judicial approach to prevent exploitation. Courts began to apply the doctrine of voidness to protect

weaker sections of society, including workers, consumers, and small entrepreneurs.

Contracts of adhesion—standard form contracts imposed by powerful entities such as corporations—were

particularly scrutinized. In such cases, the judiciary treated one-sided clauses as void for violating
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principles of fairness. The emergence of consumer protection laws, labor welfare statutes, and tenancy

laws further influenced judicial attitudes towards void agreements.

Moreover, the economic reforms of the 1990s, which introduced liberalization and privatization, created
new challenges. Courts had to balance contractual freedom with public welfare. The doctrine of void
contracts served as a constitutional safeguard against market abuse, ensuring that private agreements did

not undermine public interest.
8. Void Contracts in the Digital Era

The advent of electronic commerce and digital transactions has introduced new complexities in
determining voidness. With the proliferation of online click-wrap and browse-wrap agreements, questions

arise regarding free consent, transparency, and fairness.

Under the Information Technology Act, 2000, electronic contracts are recognized as valid. However,
issues such as algorithmic contracting, automated decision-making, and artificial intelligence-driven
agreements test the boundaries of the traditional contract law framework. Agreements generated by Al

without human intention or mutual consent may be treated as void under Sections 10 and 13 of the ICA.

Furthermore, digital agreements that involve deceptive data practices, privacy violations, or unfair terms
could be considered void under Section 23 for being opposed to public policy. Indian courts, though still
developing their approach, are likely to extend principles of unconscionability and fairness to the digital

sphere, ensuring protection of digital consumers and maintaining the integrity of contractual consent.
9. Comparative Insights: Indian and English Law

While Indian contract law originated from English principles, its evolution has diverged significantly.
English law has largely retained the doctrine of freedom of contract, intervening only in cases of illegality
or statutory prohibition. Indian courts, by contrast, have expanded judicial oversight to incorporate socio-

economic fairness and constitutional morality.

In England, cases such as Photo Production Ltd. v. Securicor Transport Ltd. (1980) reaffirmed the sanctity
of contracts, emphasizing that courts should not rewrite agreements merely for being unfair. Indian courts,
however, through Brojo Nath Ganguly and LIC of India, have adopted a more activist stance, intervening

to prevent substantive injustice.

Aakarshika Shree Page | 65



@ The Infinite Volume 2 | Issue 10 | October 2025

This divergence underscores India’s unique path of legal evolution—transforming colonial legacies into
instruments of social justice. The Indian approach reflects a broader jurisprudential philosophy that private

law must align with public constitutional values.
10. Critical Appraisal and Need for Reform

Despite significant progress, the doctrine of void contracts under the Indian Contract Act remains
fragmented. The statutory provisions, largely unchanged since 1872, do not fully reflect modern realities.
Judicial innovation has filled some gaps, but inconsistency remains due to subjective interpretations of

“public policy” and “unconscionability.”

There is a need for legislative reform to codify modern doctrines, such as unconscionable contracts,
standard form agreements, and digital contracting. Clear statutory guidance would enhance predictability

and align Indian contract law with contemporary commercial practices.

Additionally, there is scope for harmonizing the Indian Contract Act with consumer and data protection
laws to address issues arising from digital transactions. Training of judges and lawyers in technology law

is also essential to ensure accurate application of the doctrine in the digital context.
11. Conclusion

The journey of void contract jurisprudence in India reflects the dynamic interplay between law, morality,
and social justice. What began as a colonial import rooted in formalism has evolved into a vibrant body
of law that integrates constitutional values with private rights. Indian courts have transformed the doctrine

from a narrow technicality into a powerful instrument for ensuring fairness and protecting public interest.

As India moves further into the digital age, the challenge lies in balancing contractual freedom with ethical
responsibility. The evolution of void contract jurisprudence demonstrates that the law is not static—it
grows with society’s moral consciousness. The Indian legal system must continue to adapt, ensuring that

contracts serve as instruments of justice rather than tools of exploitation.
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