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Research Paper The advent of globalization has fundamentally transformed the
Keywords : dynamics of international business, leading to a surge in cross-border
Assistant Technology, mergers and acquisitions (M&A). These strategic corporate
Disabled Children, combinations enable companies to expand their market reach, access
Inclusive Education, new technologies, diversify operations, and enhance competitiveness on

a global scale. In the Indian context, cross-border mergers have
emerged as a vital tool for domestic firms to tap into foreign markets
and for international entities to establish a strong foothold in India’s
rapidly growing economy.The legal and regulatory architecture
governing such transactions in India is primarily shaped by two pivotal
legislations: the Companies Act, 2013, and the Foreign Exchange
Management Act (FEMA), 1999. Section 234 of the Companies Act,
2013 provides statutory recognition to cross-border mergers, subject to
specific conditions and regulatory approvals. Complementing this
framework, the FEMA (Cross Border Merger) Regulations, 2018,
notified by the Reserve Bank of India (RBI), set out the foreign exchange

and investment norms applicable to such mergers.

This research paper undertakes a comprehensive analysis of the legal
framework governing cross-border mergers involving Indian
companies. It examines the relevant statutory provisions, procedural

requirements, and regulatory approvals necessary for effecting such
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transactions. Furthermore, it explores the strategic advantages offered
by cross-border mergers, such as access to international capital,
operational synergies, and increased shareholder value. At the same
time, it critically evaluates the inherent challenges, including legal
complexities, valuation disputes, and compliance burdens.Finally, the
paper highlights recent developments in this domain, including
jurisdictional notifications by the central government, RBI circulars,
and key case law from the National Company Law Tribunal (NCLT). By
providing a holistic overview of the practical implications and
regulatory landscape, this study aims to contribute to the understanding
and advancement of cross-border M&A in India’s evolving corporate

regime.

1. Introduction

Cross-border mergers have emerged as a vital component of contemporary corporate strategy, enabling
companies to transcend national boundaries for the purposes of market expansion, acquisition of
technology and talent, resource optimization, and global competitiveness. These transactions allow
businesses to consolidate operations, achieve economies of scale, diversify risk, and tap into new customer
bases. In today’s globalized economy, mergers and acquisitions that cross national frontiers are

increasingly common and are seen as powerful tools to fuel strategic growth and structural transformation.

In the Indian legal context, the scope for such international business restructuring was significantly
enhanced with the enactment of the Companies Act, 2013, which replaced the outdated Companies Act,
1956. A major milestone in this regard was the incorporation of Section 234 into the Companies Act,
2013. This provision explicitly authorizes the merger or amalgamation of an Indian company with a
foreign company and vice versa, subject to the prior approval of the Reserve Bank of India (RBI) and
compliance with prescribed rules and procedures. This marked a critical shift from the earlier regime,

where cross-border mergers lacked statutory clarity and legal enforceability.

The regulatory framework was further strengthened by the introduction of the Foreign Exchange
Management (Cross Border Merger) Regulations, 2018, which were notified by the RBI under FEMA.
These regulations lay down the essential conditions, reporting requirements, and compliance obligations

for inbound and outbound mergers involving Indian companies. They are designed to ensure that such
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transactions are aligned with India’s foreign exchange policies and capital account regulations while

facilitating smoother cross-border corporate restructuring.

Together, Section 234 of the Companies Act and the 2018 FEMA regulations have provided a concrete
legal foundation for Indian companies to participate in global consolidation activities in a transparent,
accountable, and compliant manner. These provisions signify India’s commitment to promoting ease of
doing business, integrating with global markets, and fostering a liberalized yet regulated corporate

environment for international mergers and acquisitions.
2. Statutory Framework

2.1 Companies Act, 2013

Section 234 of the Companies Act, 2013 provides for the merger or amalgamation of an Indian company
with a foreign company and vice versa. The provision was notified in 2017, filling a crucial legal gap. It
applies to mergers with companies incorporated in jurisdictions notified by the Central Government,
which meet prescribed anti-money laundering standards and offer regulatory cooperation.

2.2 Rule 25A of the Companies (Compromises, Arrangements and Amalgamations) Rules, 2016

This Rule lays down the procedure for cross-border mergers, including the requirement for prior approval
from the Reserve Bank of India (RBI), adherence to valuation norms, and compliance with sectoral laws.

2.3 FEMA (Cross Border Merger) Regulations, 2018

These regulations clarify the foreign exchange aspects of such mergers. They provide for automatic
approval under specific conditions and establish the framework for both inbound and outbound mergers.

3. Classification of Cross-Border Mergers

3.1 Inbound Merger

A foreign company merges into an Indian company. The resultant Indian company must comply with

FEMA norms relating to inbound investments and issue securities or cash consideration as permissible.
3.2 Outbound Merger

An Indian company merges into a foreign company. Indian residents receiving foreign securities must

follow FEMA's Liberalized Remittance Scheme (LRS) and other prescribed conditions.
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4. Regulatory Process

For a cross-border merger to be legally effective and binding in India, a multi-tiered approval process is
mandated by the statutory and regulatory framework. This ensures that such complex transactions are
carried out with due diligence, transparency, and alignment with the interests of all stakeholders involved.
The following key approvals and procedural steps are essential:

4.1. Approval by the National Company Law Tribunal (NCLT):

The NCLT, functioning as the adjudicatory authority under the Companies Act, 2013, plays a central role
in sanctioning cross-border mergers. Under Section 230-232 read with Section 234 of the Act, the merging
entities are required to file a joint scheme of amalgamation or arrangement before the NCLT. The tribunal
examines the fairness, legality, and compliance of the scheme with applicable laws and ensures that it

does not adversely affect the interests of shareholders, creditors, or the public.
4.2. Approval by Shareholders and Creditors:

Prior to NCLT approval, the scheme of merger must be placed before the shareholders and creditors of
the respective companies in specially convened meetings, as directed by the Tribunal. Approval by a
majority in number representing three-fourths in value of those present and voting is necessary. This

ensures that stakeholders have a say in the process and are not prejudiced by the proposed transaction.
4.3. Approval by Sectoral Regulators :

Depending on the nature of the business, approval from other regulatory authorities such as the Securities
and Exchange Board of India (SEBI), Insurance Regulatory and Development Authority of India (IRDAL),
Reserve Bank of India (RBI), Competition Commission of India (CCI), or Telecom Regulatory Authority
of India (TRAI) may be required. For instance, if the merger involves listed companies, SEBI regulations
relating to disclosure, shareholder protection, and listing requirements would apply.

4.4. Approval by the Reserve Bank of India (RBI):

The RBI’s approval is mandatory, particularly in the case of outbound mergers, i.e., when an Indian
company merges into a foreign company. The RBI scrutinizes the transaction from the perspective of
foreign exchange regulations, capital outflows, and macroeconomic implications. The transaction must
conform to the FEMA (Cross Border Merger) Regulations, 2018, including provisions related to the mode

of consideration (e.g., shares, cash), reporting obligations, and sectoral caps.
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4.5. Valuation Requirements:

A cornerstone of any merger—especially a cross-border one—is the valuation of the merging entities. The
Companies Act, 2013, mandates that a valuation report be prepared by a registered valuer in India. This
report must apply internationally accepted valuation methodologies, such as Discounted Cash Flow
(DCF), Comparable Company Analysis (CCA), or Precedent Transaction Analysis. This ensures a fair
exchange ratio and protects the interests of minority shareholders and creditors. In many cases, a dual
valuation may be required—one by an Indian valuer and another by a foreign expert—to comply with

both jurisdictions' legal standards.

In sum, the approval and valuation process for cross-border mergers is structured to balance corporate
freedom with regulatory oversight, ensuring that such significant transactions are carried out in a fair,

transparent, and legally compliant manner.
5. Benefits of Cross-Border Mergers

Cross-border mergers offer a wide range of strategic advantages for companies seeking to grow beyond
domestic markets. With globalization transforming business dynamics, such mergers have become

essential instruments for competitive advantage. The key benefits include:
5.1. Enhanced Market Access and Global Presence

One of the most compelling advantages of a cross-border merger is the ability to access new and often
larger markets. By merging with or into a foreign entity, an Indian company can enter global markets with
an established customer base, distribution networks, and brand recognition. This reduces the entry barriers
associated with organic expansion and accelerates internationalization. For foreign companies, merging
with Indian entities allows seamless entry into one of the world’s fastest-growing economies, enhancing

their strategic footprint.
5.2. Operational and Tax Efficiencies

Cross-border mergers can result in significant cost savings and operational synergies. Companies may
consolidate their production, logistics, or administrative functions to optimize resource allocation and
reduce duplication of efforts. Additionally, global tax structuring and jurisdictional arbitrage can help
reduce overall tax burdens. Certain jurisdictions may offer tax treaties, incentives, or lower corporate tax
rates, enabling businesses to achieve better fiscal efficiency when the merged entity is structured

effectively.
5.3. Consolidation of Group Operations
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For multinational corporations (MNCs) with subsidiaries in multiple jurisdictions, cross-border mergers
enable simplification and rationalization of group structures. By merging multiple entities into one unified
organization, companies can streamline governance, improve compliance efficiency, and reduce
administrative overheads. This consolidated structure also improves transparency and strengthens the
control framework for corporate decision-making and accountability.

5.4. Access to Global Talent and Technology

A cross-border merger often opens up new opportunities for knowledge sharing, innovation, and capability
enhancement. Companies gain access to a wider pool of skilled human capital, research and development
facilities, and cutting-edge technologies. This is particularly beneficial in sectors like pharmaceuticals, IT,
biotechnology, and manufacturing, where technological superiority and specialized expertise can

significantly influence competitive advantage and long-term sustainability.
6. Challenges and Compliance Issues

While cross-border mergers offer numerous strategic advantages, they also pose several complex
challenges that companies must address to ensure successful integration and legal compliance. These
challenges span regulatory, financial, operational, and cultural dimensions, making such mergers

significantly more demanding than domestic ones. Key obstacles include:
6.1. Complex Regulatory and Procedural Requirements

Cross-border mergers are governed by multiple legal regimes, including the Companies Act, 2013, FEMA
regulations, income tax laws, antitrust rules, and sector-specific guidelines (e.g., telecom, banking). In
addition to Indian laws, the legal systems of the foreign jurisdiction involved must also be navigated. Each
regulatory authority—such as the NCLT, RBI, SEBI, and foreign counterparts—may have different
procedural requirements, timelines, and documentation standards. This multi-layered approval process

often results in delays, increased costs, and uncertainty.
6.2. Taxation Uncertainties and Transfer Pricing Complications

Tax treatment of cross-border mergers can be highly complex, with several gray areas. Key concerns

include:
Whether the merger qualifies as tax-neutral under Indian law.
Tax implications on capital gains, dividend repatriation, and withholding tax.

Transfer pricing issues arising from related-party transactions post-merger.
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Dual taxation risks if appropriate treaties or relief mechanisms are absent.

Different interpretations by tax authorities in both jurisdictions can lead to disputes, litigation, or

compliance penalties, making tax structuring a crucial element in the success of the merger.
6.3. Cultural and Managerial Integration

Mergers often involve not just financial or structural unification, but also the blending of diverse work
cultures, management styles, and employee expectations. Differences in corporate governance standards,
decision-making processes, communication norms, and organizational hierarchies can hinder smooth
integration. Failure to address cultural mismatches may lead to employee dissatisfaction, managerial
friction, and even attrition of key talent. Change management and cross-cultural training are thus critical

post-merger strategies.
6.4. Jurisdictional Legal Conflicts and Data Protection Concerns

Legal conflicts may arise when the laws of two merging jurisdictions impose contradictory obligations—
such as differences in shareholder rights, corporate disclosure norms, or dispute resolution procedures.
Additionally, in the digital era, data protection and privacy laws—Iike the European Union’s GDPR or
India’s Digital Personal Data Protection Act, 2023—pose a significant challenge. Cross-border data flow,
cybersecurity obligations, and the handling of sensitive customer or employee information must comply

with both Indian and foreign laws, failing which companies may face legal liability and reputational harm
7. Recent Developments and Case Examples

The notification of eligible foreign jurisdictions, such as the USA, UK, Germany, and Singapore, has
expanded the scope of cross-border M&A. Notable examples include mergers between Indian entities and

firms based in the UK and the US, demonstrating practical feasibility under the new framework.
8. Recommendations and Conclusion

India has taken significant strides in facilitating cross-border mergers, reflecting its commitment to
integrating with the global economic landscape. The introduction of Section 234 of the Companies Act,
2013, coupled with the Foreign Exchange Management (Cross Border Merger) Regulations, 2018, has
provided a much-needed statutory framework that enables Indian and foreign companies to merge across
jurisdictions in a legally sanctioned manner. These legal provisions, along with increased regulatory
clarity from the Reserve Bank of India (RBI) and other authorities, represent a progressive step towards

making India a globally competitive destination for mergers and acquisitions.
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However, despite this commendable progress, certain structural and procedural gaps still hinder the full
potential of cross-border mergers in India. For India to emerge as a truly global M&A hub, the following

reforms are necessary:
8.1. Harmonization of Tax Laws with Global Standards

India’s current tax framework often leads to ambiguity and litigation in cross-border transactions,
particularly regarding capital gains tax, indirect transfer rules, and transfer pricing. Aligning Indian tax
laws with OECD guidelines and international best practices will provide greater predictability and boost
investor confidence. Specific tax exemptions or incentives for qualifying mergers could also accelerate

inbound and outbound merger activities.
8.2. Introduction of a Single-Window Clearance System

Currently, companies seeking approval for cross-border mergers must deal with multiple regulatory bodies
such as the NCLT, RBI, SEBI, Competition Commission of India (CCI), and sometimes sectoral
regulators. A single-window approval mechanism—possibly through a centralized digital platform—
would streamline the process, reduce redundancy, and shorten the approval cycle. This system would also

promote inter-agency coordination, thereby enhancing procedural efficiency.
8.3. Expansion of Notified Jurisdictions

Section 234 permits cross-border mergers only with jurisdictions that are notified by the Central
Government as having adequate corporate governance standards and reciprocity. As of now, the list of
notified jurisdictions remains limited. Expanding this list to include more key global economies—
especially in Southeast Asia, Africa, and Latin America—will open up broader opportunities for Indian

companies and facilitate smoother global expansion.
8.4. Reduction of Regulatory Timelines

Lengthy and unpredictable timelines for approvals, especially from the NCLT and RBI, discourage
companies from pursuing cross-border mergers. Establishing statutory time limits for each stage of the
approval process and improving the operational capacity of adjudicatory bodies can significantly enhance

the ease of doing business and improve turnaround time for M&A deals.

Final Thoughts

Dr. Birendra Kumar Page | 62



@ The Infinite Volume 2| Issue 6 | June 2025

In conclusion, cross-border mergers under the Companies Act, 2013 and FEMA Regulations symbolize
India’s preparedness for a more interconnected and liberalized global economy. These reforms have
created a foundational ecosystem where Indian companies can pursue international opportunities with
legal backing and procedural certainty. However, for India to fully capitalize on its economic potential
and become a preferred destination for global mergers and acquisitions, it must focus on simplifying
compliance, aligning with global norms, and fostering a predictable regulatory environment. With
sustained reform and policy innovation, India is well-positioned to emerge as a strategic hub for cross-

border corporate restructuring in the 21st century.
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