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Research Paper  General defences in the law of torts play a pivotal role in maintaining 

the balance between imposing liability for wrongful acts and protecting 

individuals from unfair responsibility. These defences serve as essential 

legal mechanisms that allow a defendant to escape liability even when 

the claimant has successfully established a prima facie case of tortious 

conduct. This research paper provides a comprehensive analysis of the 

general defences recognized under Indian tort law, including volenti 

non fit injuria (consent), necessity, private defence (self-defence and 

defence of property), inevitable accident, and the act of God. By 

examining each of these doctrines, the paper explores their scope, 

conditions of applicability, and the burden of proof on the defendant.In 

addition to doctrinal analysis, this study adopts a comparative 

perspective by evaluating how these defences are treated in other 

common law jurisdictions, particularly the United Kingdom and the 

United States. Through an assessment of leading judicial decisions, 

statutory provisions, and scholarly interpretations, the paper highlights 

the similarities and differences in the application and evolution of these 

defences across jurisdictions.Furthermore, the paper critically engages 

with the broader legal and ethical questions associated with the use of 

general defences. It addresses concerns regarding the potential for 

misuse, judicial inconsistency, and whether these defences unduly 
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restrict the rights of victims to obtain redress. Special attention is given 

to contemporary issues such as the applicability of these defences in 

cases involving public emergencies, environmental disasters, and 

evolving notions of personal autonomy and consent. 

Ultimately, the study aims to evaluate whether the current legal 

framework strikes an appropriate balance between the interests of 

plaintiffs and defendants. It offers recommendations for legal reform, 

aiming to ensure that general defences operate within a just, 

predictable, and equitable tort system. This paper contributes to the 

ongoing discourse on tort law by proposing a harmonized and rights-

sensitive approach to general defences in India and beyond. 

1. Introduction 

 Tort law, as a fundamental branch of civil law, is primarily concerned with providing remedies to 

individuals who have suffered harm or loss due to the wrongful conduct of others. It aims to restore the 

injured party to the position they were in before the tort occurred, typically through monetary 

compensation. However, the imposition of liability in tort is not absolute. The legal system also recognizes 

that there are circumstances in which a defendant, though having committed an act that appears tortious 

on its face, may not be held liable due to the presence of justifiable reasons or exceptional situations. 

These are known as general defences. 

General defences in tort law serve as legal shields that protect a defendant from liability by demonstrating 

that their actions, while causing harm, were either justified, consensual, or occurred under conditions 

beyond their control. Rooted in principles of justice, fairness, equity, and necessity, these defences ensure 

that tort law does not become an instrument of undue hardship or punishment, but remains balanced and 

reasonable in its application. Defences such as volenti non fit injuria (voluntary assumption of risk), 

necessity, private defence, inevitable accident, and the act of God reflect this protective dimension of tort 

jurisprudence. 

This paper undertakes a critical examination of these general defences as recognized under Indian tort 

law, assessing their scope, legal basis, and practical implications. In addition, the study incorporates a 

comparative analysis with the tort law systems of the United Kingdom and the United States of America, 

both of which share common law roots with India. The objective is to understand the doctrinal 
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underpinnings, judicial interpretations, and evolving trends across jurisdictions. By highlighting both 

convergences and divergences, the paper seeks to assess the adequacy and effectiveness of these defences 

in serving the ends of justice while preserving the rights of both plaintiffs and defendants. 

2. General Defences in Indian Tort Law 

2.1 Volenti Non Fit Injuria  

The defence of volenti non fit injuria, which translates to "to a willing person, no injury is done," is a well-

established principle in tort law. It operates on the idea that a person who knowingly and voluntarily 

consents to a particular risk cannot later claim damages for harm resulting from that risk. This doctrine is 

grounded in the notion of personal autonomy and informed choice, where the claimant, by their conduct 

or express agreement, accepts both the physical risk and the legal consequences of that risk. 

Indian courts have consistently applied this defence in a range of scenarios, particularly in the context of 

sporting activities and medical procedures. In sports, participants are presumed to accept the inherent risks 

involved in the game, such as injuries caused during physical contact in football or cricket. As long as the 

injury arises from conduct that is within the scope of the game and not from any reckless or intentional 

harm, the defence is likely to succeed. Similarly, in medical treatments, patients who undergo surgery or 

other procedures after giving informed consent are considered to have accepted the associated risks. The 

key condition here is that the consent must be voluntary, informed, and not obtained through coercion, 

fraud, or misrepresentation. 

While the defence serves to protect defendants from unfair liability, courts are cautious in its application 

to ensure that it is not used to escape responsibility for negligent or unlawful acts. The doctrine is thus 

subject to limitations, especially where public interest or unequal bargaining power is involved. 

2.2 Necessity  

The defence of necessity in tort law permits a person to act in a way that would ordinarily constitute a tort 

if the action was undertaken to prevent a greater harm. It is based on the legal and moral principle that the 

law should not punish someone for taking reasonable steps in an emergency to avert a more serious threat 

or injury. This defence acknowledges that in certain situations, particularly during crises, rigid application 

of legal rules may lead to unjust outcomes. 

Under Indian tort law, the doctrine of necessity is recognized and applied primarily in circumstances 

involving emergencies where immediate action is required to protect human life, public safety, or 

property. For instance, if someone enters another’s property without permission to rescue a child from a 
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fire or to prevent a building from collapsing, such entry would normally amount to trespass. However, 

under the defence of necessity, the person may not be held liable, as their actions were taken to prevent 

more serious harm. 

The Indian judiciary has interpreted this defence in a balanced manner, requiring that the act be reasonable, 

proportionate, and carried out in good faith. The threat must be imminent, and the response should be 

necessary—not merely convenient. Unlike the defence of private defence, which often involves repelling 

an unlawful threat, necessity may apply even when no wrongful act is being committed, such as during 

natural disasters or medical emergencies. 

Globally, courts in other common law jurisdictions such as the UK and USA have also recognized this 

defence, though with varying scope and limitations. Indian courts have been influenced by these 

perspectives, while also adapting the principle to fit within the socio-legal realities of the country. The 

defence of necessity, therefore, plays a crucial role in protecting individuals who are compelled to act 

swiftly under pressing circumstances, while ensuring that such actions are not exploited under the guise 

of justification. 

2.3 Private Defence 

 The defence of private defence, also known as self-defence, allows an individual to use reasonable force 

to protect themselves, others, or their property from unlawful harm. This principle is rooted in both 

criminal and civil law, recognizing the fundamental right of individuals to defend their person and 

possessions when faced with imminent danger. 

In the context of tort law, this defence operates to shield a defendant from liability if the harm caused to 

the plaintiff was a result of lawful and proportionate action taken in defence of one’s rights. For example, 

if someone attempts to unlawfully enter another's home or physically assault them, the occupant or the 

victim may use necessary and reasonable force to resist the intrusion or attack. If injury results to the 

aggressor in the process, the person acting in defence may not be held liable in tort, provided their response 

was justified and not excessive. 

The foundation for this principle in Indian law is laid out in Sections 34 to 44 of the Bhartiya Nyaya 

Sanhita, 2023, which detail the legal right of private defence. These provisions specify that the right 

extends not only to the protection of one’s own body but also to the defence of another person and private 

property—movable or immovable. Although these sections belong to criminal law, they reinforce the 

legitimacy of the defence in civil cases as well. 
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Importantly, the use of force must be proportionate to the threat faced. The courts examine whether the 

force used was necessary under the circumstances and whether the danger was real and imminent. If the 

force exceeds what is reasonably necessary, the defence may fail, and the person may be held liable for 

assault or other tortious acts. 

Indian courts, following common law principles, have recognized private defence as a valid justification 

in tort cases. However, like in other defences, the burden lies on the defendant to prove that the action was 

taken in good faith and within reasonable bounds. Thus, the doctrine of private defence strikes a critical 

balance between individual rights and societal order, ensuring that lawful self-protection does not cross 

the line into aggression. 

2.4 Inevitable Accident  

The defence of inevitable accident serves as a legal justification in tort law, where a defendant may avoid 

liability if the harm caused was the result of an unforeseen event or accident, despite having exercised 

reasonable care. It is based on the principle that there are situations where a defendant could not have 

reasonably foreseen the harm, nor could they have prevented it through the exercise of due diligence. This 

defence reflects the understanding that accidents can occur even when all reasonable precautions are taken, 

and that the law should not impose liability in such cases. 

Under this defence, the defendant is not liable for the harm caused if it can be proven that the event was 

truly an accident that could not have been prevented by exercising reasonable care. The burden is on the 

defendant to demonstrate that the event was unavoidable and that no negligence or fault was involved on 

their part. 

In the context of Indian tort law, courts have applied this defence in cases involving mechanical failures, 

natural hazards, or other circumstances beyond the defendant's control. For instance, if a vehicle’s brakes 

fail due to a rare and unforeseen mechanical defect, resulting in an accident, the defendant (e.g., the driver 

or the owner of the vehicle) may invoke the defence of inevitable accident, provided they can show that 

the failure was not due to negligence or a lack of reasonable maintenance. 

Similarly, the defence is often invoked in cases where accidents occur due to natural hazards, such as 

landslides, floods, or other acts of nature. For example, if a tree falls on a road due to a sudden storm and 

causes damage to passing vehicles, the defendant (e.g., the property owner or municipality responsible for 

the maintenance of the area) may not be held liable if the accident occurred despite their reasonable efforts 

to maintain the area and prevent such events. 
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However, the courts are cautious in applying the defence of inevitable accident. It cannot be used by a 

defendant who has failed to take reasonable precautions. If the accident was caused by an action or 

omission that could have been foreseen or prevented, the defendant will likely be held liable. The defence 

is only applicable when the event causing the harm was truly beyond the defendant's control, and no 

amount of care or foresight could have prevented it. 

Indian courts have carefully examined the circumstances surrounding accidents, ensuring that this defence 

is not misused. The concept of "reasonableness" is central to determining whether the event truly qualifies 

as an inevitable accident. If the defendant can demonstrate that they acted reasonably and the harm was a 

result of an event that could not have been anticipated or prevented, the defence may succeed, and liability 

will be avoided. 

2.5 Act of God  

The defence of acts of God, also known as Vis Majeure, refers to extraordinary natural events or 

phenomena that occur beyond human control and are entirely unforeseeable. This legal principle exempts 

a defendant from liability in cases where the harm caused is a result of these natural forces, which could 

not have been anticipated or prevented by any human intervention or reasonable foresight. The essential 

idea behind this defence is that certain natural events are so unpredictable and powerful that they cannot 

be prevented through standard precautions or actions, thus relieving the defendant from liability for any 

resulting damages. 

In the context of Indian tort law, an act of God is recognized as a valid defence when the harm caused to 

the plaintiff is directly attributable to natural occurrences such as earthquakes, floods, lightning strikes, 

tornadoes, or other extreme weather events. The key element of this defence is that the event must be 

unpreventable and occur without human intervention, rendering it impossible for the defendant to take 

measures to prevent the resulting harm. 

For example, if a flood causes significant damage to a building or infrastructure, the owner or responsible 

party may not be held liable for any property damage or injury if the flood was caused by exceptional 

rainfall or sudden river overflow, which could not have been predicted or mitigated. Similarly, if an 

individual is injured by falling debris during an earthquake, the defendant may invoke the act of God 

defence, as it is a natural event outside of human control. 

Indian courts have recognized that the defence of acts of God can apply in cases where the harm arises 

from natural forces that were unforeseeable and unavoidable. However, it is crucial that the event is truly 
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extraordinary—one that is not merely a severe weather event, but rather a catastrophic natural 

phenomenon that is beyond the realm of ordinary experience. Courts will also examine whether the 

defendant took reasonable precautions to mitigate potential risks, even in the face of natural events. For 

example, if an entity failed to take standard safety measures to secure property against known 

environmental risks (such as reinforcing buildings in earthquake-prone areas), the court may reject the 

defence. 

The limitations of the defence of acts of God come into play when the event, while severe, is not entirely 

beyond human control. If the defendant had the means to prevent or reduce the harm through reasonable 

measures (such as improving flood defenses or maintaining infrastructure to withstand natural forces), 

they may not be allowed to use this defence. This ensures that individuals and organizations take 

appropriate precautions to avoid foreseeable risks, even when they are related to natural phenomena. 

Thus, while the act of God defence can provide relief to defendants facing tortious claims arising from 

natural catastrophes, its application is not automatic. Courts scrutinize the nature of the event, the extent 

of the harm, and the defendant's efforts to manage or mitigate potential risks. The defence acknowledges 

the inevitability of certain natural events, but it also ensures that individuals and institutions are held 

accountable for failing to take reasonable steps to protect against foreseeable natural hazards. 

2.6 Statutory Authority  

The statutory authority defence is a legal principle that protects individuals or entities from tortious 

liability when they are acting within the scope of powers granted by a statute. In essence, if a statute 

authorizes a person to perform certain acts, any harm resulting from the lawful exercise of those powers 

is not actionable in tort, even if it causes harm or injury to others. The central idea behind this defence is 

that when the law grants permission for certain actions, those acting under the law are generally shielded 

from civil liability arising from those actions. 

This defence finds significant application in public law and government actions, where public authorities 

are given statutory powers to carry out certain activities that could otherwise result in harm. For instance, 

public bodies may be empowered to carry out construction projects, demolitions, or law enforcement 

operations. If these actions, though harmful, are done within the legal framework provided by the statute, 

they cannot be subject to tort claims. The rationale behind this is that public interests, such as maintaining 

law and order, public safety, or development, justify actions that may cause incidental harm.In Indian law, 

this defence is commonly invoked by government authorities or public institutions. For example, if a 
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government body is authorized by law to demolish unsafe buildings to prevent them from collapsing, and 

in the process, damage is caused to neighboring properties, the government body may claim the statutory 

authority defence. This defence applies as long as the demolition is carried out under the powers conferred 

by the relevant statute, and no procedural safeguards are violated. 

Similarly, law enforcement agencies such as the police can invoke the statutory authority defence when 

actions are taken in the course of performing their duties under specific legislative mandates. For example, 

if a police officer uses force to arrest a person or to control a public disturbance, and this results in injury 

to a bystander, the officer may not be held liable for the harm under tort law, provided their actions were 

lawful and within the scope of their statutory powers.Public works, such as infrastructure development or 

maintenance of public utilities, are another area where the statutory authority defence is invoked. Statutory 

bodies tasked with projects like road construction or utility repair often cause incidental damage to private 

property during the execution of their duties. In such cases, the entity responsible for the public works 

may not be held liable in tort if the actions were performed in accordance with the powers granted by 

statute. 

However, the statutory authority defence is not without limitations. To successfully claim this defence, 

the defendant must prove that their actions were within the scope of the statutory authority. If the defendant 

exceeds their legal powers or acts in a way that is not authorized by the statute, the defence will not apply. 

For instance, if a public authority engages in actions beyond what is permitted by the statute, such as 

demolishing a building without following due process or causing unnecessary harm, they may still be 

liable in tort.Furthermore, the defence may not apply if the defendant fails to comply with procedural 

safeguards required by the statute. Many statutes impose conditions or procedures that must be followed 

before certain actions can be taken. If these procedural requirements are not met, the defendant may lose 

the protection offered by the statutory authority defence. For example, if a government body is required 

to give notice to affected parties before conducting demolition, failure to provide such notice may negate 

the defence. 

Additionally, the defence does not protect against liability for misuse of statutory powers. If the defendant 

uses the powers granted by the statute for an improper or unlawful purpose, they may still be held liable 

in tort. This includes instances where statutory powers are exercised with malicious intent or for personal 

gain, rather than for the public good or the purpose for which the powers were intended. 

In conclusion, the statutory authority defence serves as a crucial safeguard for public authorities and 

individuals acting under statutory powers. It allows those acting within the law to avoid tortious liability, 
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even if their actions result in harm, as long as they comply with the legal framework and do not misuse 

their powers. However, the defence is conditional and cannot be claimed if the actions go beyond the 

scope of the statute, violate procedural safeguards, or involve misuse of authority. 

3. General Defences in Common Law Jurisdictions 

3.1 United Kingdom  

UK tort law recognizes similar defences. The concept of volenti is strictly applied, especially in sports 

and employer liability cases. Inevitable accident is less frequently used but acknowledged. 

3.2 United States  

In the USA, defences such as consent, necessity, and self-defence are part of tort doctrine. Comparative 

and contributory negligence doctrines also impact the applicability of these defences. 

4. Judicial Trends and Key Case Laws 

India: 

• Hall v. Brooklands Auto Racing (1933): 

This landmark case, although decided in the UK, has had significant influence on Indian 

jurisprudence, particularly regarding the volenti non fit injuria defence in sporting contexts. The 

case established that a person who willingly participates in a dangerous activity, such as auto 

racing, cannot later claim for injury resulting from the inherent risks of the activity. The volenti 

defence was thus solidified in the context of sports, where participants are assumed to accept the 

risks associated with the sport. In India, this principle was recognized in cases involving sports 

activities, where players and participants, by entering such events, are deemed to have consented 

to the risks involved, making them ineligible to claim compensation for injuries that arise from 

such risks. 

• Kallulal v. Hemchand (AIR 1958 MP 48): 

The case of Kallulal v. Hemchand involved the concept of an act of God in the context of Indian 

law. In this case, the Madhya Pradesh High Court acknowledged that certain events, like floods or 

earthquakes, which occur due to forces beyond human control, could be considered acts of God. 

Such events can provide a valid defence for a defendant, excusing them from liability in cases 

where harm is caused despite all reasonable precautions being taken. The court applied this defence 

to circumstances where natural events caused damage that could not have been prevented, 
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emphasizing the limitations of human responsibility in the face of extraordinary natural 

occurrences. 

United Kingdom: 

• Smith v. Baker & Sons (1891): 

This case in the UK is pivotal in understanding the limits of the volenti non fit injuria defence, 

particularly in the employment context. In Smith v. Baker & Sons, an employee was injured by a 

falling rock while working under dangerous conditions at a quarry. Although the employee was 

aware of the risks associated with his work, the court held that the employer was still liable for the 

injury, ruling that the employee’s consent to the risk was not absolute and did not absolve the 

employer from liability. The court clarified that volenti does not apply in situations where an 

employer has a duty to ensure the safety of employees, and where the risk is unreasonable or not 

adequately mitigated. This case has been significant in shaping UK law on employer liability, 

particularly in scenarios where there is a power imbalance, as employees are often forced to accept 

risks as a condition of their employment. 

United States of America: 

• Vincent v. Lake Erie Transportation Co. (1910): 

Vincent v. Lake Erie Transportation Co. is a landmark case in the USA where the concept of 

necessity and its relationship with tort law was explored. In this case, the defendant, a 

transportation company, caused damage to the plaintiff's dock by mooring a ship in a storm. The 

company was forced to moor the ship to prevent it from being lost, thus acting out of necessity to 

prevent greater harm. While the company was not liable for the initial act of mooring, the court 

held that it was required to compensate the plaintiff for the damages caused to the dock, as the 

necessity to act did not justify doing so without responsibility for the resulting harm. The case 

illustrates the principle that while necessity may justify an action that would otherwise be unlawful, 

the person acting out of necessity is still liable to compensate for damages caused during that 

action. The decision in Vincent v. Lake Erie Transportation Co. highlights the idea that necessity 

does not entirely absolve a defendant from responsibility, but instead modifies the nature of the 

liability. 

These cases from India, the UK, and the USA demonstrate the application of various general defences in 

tort law across different jurisdictions. Volenti non fit injuria in sports (India) and employment (UK) 
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reflects the tension between voluntary consent to risk and the duty of care owed by others, particularly 

employers. The recognition of the act of God defence in India highlights how natural events beyond human 

control can absolve liability, while cases in the USA, like Vincent v. Lake Erie, underscore the balance 

between justifying actions in extreme circumstances (necessity) and ensuring that those actions do not 

come without consequences. Together, these cases show how tort law adapts to different contexts while 

upholding the principles of fairness and justice. 

5. Critical Analysis  

The application of general defences must be cautious to prevent misuse. For instance, volenti should be 

applied only where informed and voluntary consent exists. The rise of modern torts like cyber harms and 

environmental issues challenges traditional defence doctrines. 

6. Recommendations 

6.1. Codification of Tort Law in India for Clarity: 

One of the major challenges faced in Indian tort law is the lack of a comprehensive, codified framework. 

Unlike some jurisdictions where tort law is codified into clear and accessible statutes, Indian tort law 

remains largely uncodified and dependent on judicial decisions, which can lead to inconsistencies in 

application and interpretation. The codification of tort law in India would provide a unified legal structure, 

ensuring that principles such as negligence, strict liability, nuisance, and defamation are applied 

consistently across different courts and cases. 

Codifying tort law would make it easier for legal practitioners, judges, and the public to understand their 

rights and responsibilities. This codification could address the need for clear definitions of tortious actions 

and their corresponding defences, reducing ambiguity. For example, while defences like volenti non fit 

injuria or necessity have been developed through case law, they often lack clear guidelines for their 

application in various contexts. A codified tort law would establish well-defined rules regarding the scope 

and limitations of each defence, ensuring that defendants and plaintiffs alike understand when a defence 

can be invoked and under what circumstances. 

Moreover, codification would provide a framework for harmonizing decisions across different courts, 

which would minimize the variability seen in judicial interpretations. This would be particularly beneficial 

in a diverse country like India, where torts often arise from a multitude of social, economic, and cultural 

contexts. A clear, codified law would also offer a basis for introducing legislative reforms that address 

contemporary issues, such as digital rights, environmental challenges, and technological advancements. 
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6.2. Clear Guidelines on Burden of Proof for Each Defence: 

In tort law, the burden of proof is a critical element in determining liability. Generally, the plaintiff must 

prove that a tort has occurred, while the defendant may raise defences to challenge the claim. However, 

in many cases, the burden of proof regarding the applicability of specific defences, such as volenti non fit 

injuria, necessity, or private defence, remains unclear or inconsistently applied. 

Establishing clear guidelines on the burden of proof for each defence is essential to ensure fairness and 

consistency in legal proceedings. For example, in cases involving the volenti non fit injuria defence, it 

should be explicitly stated when the defendant is required to prove that the plaintiff voluntarily assumed 

the risk of harm. Similarly, in cases of private defence, where the defendant claims they acted to protect 

themselves or others, the burden of proof should be clarified in terms of demonstrating the reasonableness 

and proportionality of the response. 

Clear guidelines on the burden of proof would help courts evaluate the defences systematically, rather 

than relying on the judge’s discretion or individual judicial interpretation. This would also make it easier 

for plaintiffs and defendants to prepare their cases, knowing precisely what evidence is required to support 

or rebut a defence. For example, in a necessity defence, a defendant may need to show that the act causing 

harm was the only reasonable option to avoid a greater harm, and the burden of proving the necessity of 

that action should be explicitly outlined in the law. 

Additionally, the evidence required to substantiate defences such as inevitable accident or act of God 

should be explicitly set forth, including when expert testimony, eyewitness accounts, or circumstantial 

evidence might be necessary. By doing so, courts can more effectively evaluate whether the defence is 

valid or merely an attempt to avoid liability. 

6.3. of Modern Scenarios Like Digital Consent and Environmental Necessity: 

With the rapid advancement of technology and growing concerns about environmental sustainability, it is 

essential for tort law to evolve and address modern challenges. Two areas where this evolution is 

particularly needed are digital consent and environmental necessity. 

• Digital Consent: The rise of the digital age has introduced new dimensions to the concept of 

consent. In the past, volenti non fit injuria applied primarily to physical activities and events like 

sports, medical procedures, or employment contexts. However, in today’s world, digital consent 

is a crucial aspect of many legal relationships, such as online contracts, terms of service 

agreements, data privacy, and social media interactions. 
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Codifying tort law to account for digital consent would clarify how consent is given and whether 

it can be withdrawn in the digital realm. For example, when a user clicks “I agree” to a website’s 

terms and conditions, can they later claim harm resulting from the terms they agreed to? Similarly, 

in cases of cyberbullying, defamation, or data breaches, it is important to establish when digital 

consent or the lack thereof can serve as a valid defence. A clearer understanding of how consent 

works in the digital world would help courts navigate complex issues related to online harm, 

consent, and the responsibilities of technology providers. 

• Environmental Necessity: As concerns about climate change and environmental degradation 

intensify, environmental necessity is becoming an increasingly relevant issue in tort law. For 

example, when industries or government bodies take actions that cause environmental damage—

such as deforestation, pollution, or construction in environmentally sensitive areas—there may be 

a valid claim of necessity if those actions are perceived as essential for economic development or 

public welfare. 

To address these modern challenges, Indian tort law could be adapted to recognize environmental 

necessity as a legitimate defence, under certain circumstances. For instance, if a construction 

company causes damage to the environment while building essential infrastructure, and no other 

reasonable alternatives exist, they could invoke the necessity defence. However, such claims 

would need to be balanced against environmental protection laws and the need to ensure that 

development does not come at the expense of sustainable practices. Clear guidelines should be 

established on when environmental necessity can be claimed, particularly in light of the growing 

body of environmental law. 

The codification of tort law in India, with clear guidelines on burden of proof for defences and the 

inclusion of modern scenarios like digital consent and environmental necessity, is a necessary step to 

ensure that tort law keeps pace with societal and technological advancements. Codification would provide 

a unified and transparent legal framework that promotes consistency and fairness, allowing both plaintiffs 

and defendants to better understand their rights and obligations. By addressing emerging issues such as 

digital rights and environmental concerns, Indian tort law can better reflect the realities of contemporary 

society, while upholding the principles of justice and fairness in an increasingly complex legal landscape. 

7. Conclusion 
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General defences in tort law play an essential role in balancing the rights of individuals with the fairness 

due to defendants. These defences ensure that even when a plaintiff has established a prima facie case, the 

defendant may still avoid liability based on certain principles of justice, fairness, and necessity. 

Defendants should not be held accountable for acts that are justified by voluntary consent, emergency 

circumstances, self-defense, or situations beyond their control, such as acts of God. These defences are 

not just technicalities but are rooted in fundamental principles of law that protect against unfair claims 

while safeguarding individual freedoms and rights. 

A comparative study of general defences in tort law across jurisdictions—such as India, the UK, and the 

USA—provides valuable insights into how these defences have evolved and how they are applied in 

different legal systems. It highlights commonalities, such as the use of volenti non fit injuria (consent) in 

sports or medical procedures, and necessity in emergency situations, but also reveals significant 

differences. For example, the United States often places a heavier emphasis on compensation when a 

necessity defence is invoked, ensuring that those who prevent greater harm are financially accountable for 

the consequences of their actions. Meanwhile, in India, the act of God defence has been interpreted in 

cases involving unforeseen natural disasters, but its scope remains narrower compared to other 

jurisdictions, where the defence can extend to a wider range of natural events and unforeseen risks. 

A comparative perspective also sheds light on how different cultures and legal traditions perceive these 

defences. In the UK, the concept of private defence (self-defense) has been rigorously defined by case 

law, ensuring a clear boundary between reasonable and excessive force. On the other hand, Indian tort 

law, though influenced by British legal principles, does not have a codified approach to these defences, 

and much of its interpretation rests on judicial precedents. This can sometimes lead to inconsistent 

outcomes, particularly in complex cases where multiple defences overlap. 

The analysis of these defences across different jurisdictions also reveals the need for modernization. As 

society evolves, so do the complexities of human interactions, which include new challenges such as 

digital consent, online harassment, and cybersecurity risks. Defences like volenti non fit injuria, which 

traditionally applied to physical activities, need to be adapted to the digital realm, where consent is often 

implied rather than explicitly stated. The concept of necessity also requires reconsideration in the context 

of environmental and technological challenges. What was once considered an emergency or necessity may 

now be viewed as part of a broader trend of social and economic developments that cause harm, such as 

environmental degradation caused by industrial projects or the urgent need for digital surveillance in 

preventing cybercrimes. 
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By modernizing these defences, tort law can better address contemporary issues while maintaining the 

balance between justice for the plaintiff and protection for the defendant. This modernization should not 

dilute the importance of safeguarding individual rights, but it should recognize that tort law must adapt to 

new realities. This adaptation would ensure that the defences remain relevant in addressing issues such as 

climate change, digital privacy, and public health crises. 

Ultimately, the evolution of general defences in tort law is necessary to ensure that the law continues to 

protect individual rights and promote fairness. A comprehensive understanding of these defences, 

enhanced through comparative legal studies, can guide reforms that offer clarity, adaptability, and fairness 

in an ever-changing world. By modernizing these doctrines, the law can remain an effective tool in 

resolving disputes, offering remedies to victims, and ensuring that defendants are not unfairly burdened 

by liability. 
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