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achieving true social inclusion and equality. This paper examines
the evolution of transgender rights in India, focusing on these key
legal milestones and their implications for transgender individuals’
rights to legal recognition, access to healthcare, education,
employment and social services. It critically evaluates the gaps in
the implementation of these laws and the broader societal barriers
of stigma, discrimination and exclusion that transgender people
continue to face. The study also explores the international context,
comparing India's progress with other countries that have developed
more inclusive legal frameworks for the transgender community.
Through a comprehensive analysis, the paper identifies key areas
where legal recognition must be coupled with practical policies,
public sensitization, and societal reform to ensure the upliftment of

transgender individuals. The findings propose actionable strategies
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for policymakers to foster an inclusive society, ensuring the
protection, empowerment, and dignified inclusion of transgender

people in India and beyond.

1. Introduction

The recognition and protection of transgender rights in India have evolved significantly over the past
two decades, with growing awareness, legal reforms, and judicial activism reshaping the discourse
around gender identity. Transgender refers to a person whose gender does not match with the gender
as assigned at the time of his birth. It includes trans-man and trans-woman, whether or not such person
has undergone sex reassignment surgery, hormone therapy, laser therapy or such other therapy. It also
includes the persons with intersex variations, genderqueer and persons having such socio-cultural
identities as kinner, hijra, aravani and jogta. Yet, the transgender community continues to face
profound challenges in securing equality, dignity, and inclusion in everyday life. Transgender
individuals often encounter systemic discrimination, social ostracism, and denial of fundamental
rights. While recent legal advancements such as landmark judgments by the Supreme Court and the
enactment of the Transgender Persons (Protection of Rights) Act, 2019 have laid the groundwork for
change, the implementation of these reforms remains inconsistent, and social acceptance is far from
universal. Furthermore, despite legal recognition, many transgender people still find themselves
excluded from basic welfare benefits, face barriers in accessing gender-affirming healthcare, and
experience a lack of safe spaces in both educational and professional settings. Social stigma, deeply
rooted in patriarchal and heteronormative societal structures, continues to marginalize transgender
individuals, leading to their economic, psychological, and emotional vulnerability. These persistent
challenges highlight the gap between legal recognition and true societal inclusion. This paper aims to
examine the legal trajectory of transgender rights in India, assess the social realities that persist despite
progressive judgments, and propose a holistic approach for genuine inclusion. It begins with an
exploration of the historical status of transgender individuals in Indian society, setting the stage for
understanding the contemporary legal and social landscape. By analysing landmark legal
developments, such as the NALSA v. Union of India judgment and the 2019 Act, it delves into their
transformative potential while identifying gaps in their enforcement. Additionally, the paper explores
the intersectionality of transgender experiences, particularly the compounded discrimination faced by
transgender individuals from marginalized social groups. It concludes with actionable policy

recommendations aimed at fostering a more inclusive and equitable society, highlighting the need for
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coordinated efforts in law, social reform, and public awareness to ensure the full dignity and rights of
transgender people are upheld.

2. Historical and Cultural Context

Indian society has a complex and layered history when it comes to the recognition of gender diversity.
Unlike the rigid gender binary introduced by colonial rule, ancient Indian traditions were far more
inclusive and acknowledged the existence of more than two genders. Texts such as the Mahabharata

and Ramayana, as well as classical literature, temple art, and folklore, depict a wide

range of gender expressions. Figures like Shikhandi in the Mahabharata—born female but raised as
male and recognized as a warrior—and the story of Aravan, who marries a transgender person before
sacrificing himself in battle, highlight a cultural acceptance of gender fluidity. These narratives are
still celebrated today, most notably during the Koovagam festival in Tamil Nadu, which attracts
thousands from the transgender community.

During the Mughal era, hijras occupied a distinct and respected position in the social hierarchy. They
were often appointed in royal courts as advisors, confidantes, and caretakers of palaces, and held
spiritual authority in religious and cultural ceremonies. Their blessings were considered auspicious,
especially at weddings and childbirth. This relative acceptance deteriorated drastically under British
colonial rule. The colonial administration, influenced by Victorian-era morality and binary gender
norms, viewed non-conforming gender identities as deviant. This led to the enactment of the Criminal
Tribes Act of 1871, which labeled hijras and other gender-diverse groups as "criminals by birth." They
were subjected to surveillance, criminalization, and social exclusion, stripping them of their rights and
dignity.

Even after India gained independence in 1947, the colonial mindset continued to influence societal
attitudes. The transgender community remained largely invisible in law and policy, and was relegated
to the margins of society. They were denied basic human rights, including access to education,
employment, housing, and healthcare. Many were forced into begging, sex work, or menial labor as a
means of survival. Despite this long history of marginalization, transgender communities in India have
demonstrated resilience through strong cultural networks and community solidarity. Over the past few
decades, growing activism, legal advocacy, and increased visibility have begun to challenge the
entrenched stigma and discrimination. This historical context is essential to understanding the legal
developments that have since emerged and the continuing struggle for genuine recognition and social

justice.
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3. Judicial Milestones

1. NALSA v. Union of India (2014)

The case of National Legal Services Authority v. Union of India (2014), popularly known as the
NALSA judgment, marks a watershed moment in the legal recognition of transgender rights in India.
Decided by a two-judge bench of the Supreme Court, comprising Justice K.S. Radhakrishnan and
Justice A.K. Sikri, this landmark judgment legally recognized the third gender and laid down
comprehensive guidelines for the protection and upliftment of transgender individuals.

The petition was filed by the National Legal Services Authority (NALSA), a statutory body under the
Legal Services Authorities Act, 1987, seeking legal recognition for transgender persons and the
enforcement of their fundamental rights. The petition highlighted the pervasive discrimination,
violence, and marginalization faced by the transgender community and emphasized the need for their
inclusion under the constitutional framework of rights and equality. In its historic verdict delivered on
April 15, 2014, the Supreme Court recognized that transgender persons have the right to self-identify
their gender as male, female, or third gender, irrespective of medical procedures or biological
attributes. The Court held that gender identity is an integral part of an individual's personality and is
protected under the ambit of Article 19(1)(a) (freedom of speech and expression) and Article 21 (right
to life and personal liberty) of the Constitution of India. The judgment made several key declarations.
Firstly, it affirmed that transgender persons are entitled to fundamental rights and must not be
discriminated against on the basis of their gender identity. Secondly, it directed the central and state
governments to treat transgender persons as socially and educationally backward classes and to extend
reservations in education and public employment. Thirdly, the Court mandated the formulation of
social welfare schemes for the betterment of transgender individuals, including access to healthcare,
education, and public facilities. Moreover, the judgment took inspiration from international human
rights principles, including the Universal Declaration of Human Rights and the Yogyakarta Principles,

to assert that legal recognition and dignity must be guaranteed to all, regardless of gender identity.

The NALSA judgment was instrumental in bringing the transgender community into the mainstream
legal discourse in India. It laid the groundwork for subsequent legislative developments, such as the
enactment of the Transgender Persons (Protection of Rights) Act, 2019. While the judgment was
widely celebrated for its progressive stance, critics have pointed out gaps in its implementation and
the challenges faced by transgender persons in accessing the benefits envisioned by the ruling.

Nevertheless, the NALSA case stands as a foundational pillar in the fight for transgender rights in
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India. It not only recognized their existence and identity but also extended the scope of constitutional
morality to embrace gender diversity and inclusivity, making it a milestone in the evolution of human
rights jurisprudence in the country.
The Supreme Court, in a landmark judgment, recognized the third gender and upheld the right to self-
identify gender. Key directives included:

o Legal recognition of third gender.

o Affirmative action for transgender persons.

« Provision of medical and educational facilities.

« Prohibition of discrimination based on gender identity.

This case set a precedent for the legal recognition of transgender persons under Article 14 (Right to
Equality), Article 15 (Prohibition of Discrimination), and Article 21 (Right to Life and Personal
Liberty).

4. International Perspective and India's Compliance

India is a signatory to several key international human rights instruments that emphasize the dignity,
equality, and non-discrimination of all individuals, including transgender persons. Among these are
the Universal Declaration of Human Rights (UDHR) and the International Covenant on Civil and
Political Rights (ICCPR). These foundational documents affirm the right to life, liberty, security, and
equal treatment under the law, without distinction of any kind, including gender identity. By aligning
itself with these global standards, India has signaled its commitment to protecting the human rights of
marginalized communities, including transgender individuals. In addition to these core treaties, India
is also expected to adhere to the Yogyakarta Principles, a set of international guidelines that
specifically address the rights of LGBTQIA+ persons. These principles provide detailed
recommendations on how international human rights law should be applied to issues related to sexual
orientation and gender identity. Among their key provisions are calls for states to recognize self-
identified gender, ensure non-discriminatory access to essential services such as education, healthcare,
and employment, and guarantee protection from violence and abuse.

Despite these international commitments, India’s progress in ensuring transgender rights on the ground
has been uneven. Legal advancements, such as the NALSA v. Union of India judgment and the
enactment of the Transgender Persons (Protection of Rights) Act, 2019, represent significant steps

forward. However, the practical implementation of these reforms remains inconsistent and
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insufficient. While the legal framework has improved, the everyday realities of transgender persons
continue to reflect deep systemic barriers. When compared to progressive countries like Argentina and
Malta, which have implemented laws that allow for gender self-identification without invasive medical
or bureaucratic procedures, India’s approach remains relatively conservative. These countries have
also introduced affirmative policies that prioritize the inclusion of transgender individuals, such as
quotas for education and employment, and legal protections from discrimination. In contrast, India
lacks robust enforcement mechanisms, and its legal provisions are often undermined by societal biases
and institutional reluctance. Moreover, there is an absence of dedicated reservations or quotas for
transgender persons, limiting their access to opportunities and further deepening their marginalization.
To fully align with its international obligations, India must take significant steps to ensure that the
legal framework for transgender rights is not only comprehensive but also effectively implemented.
This requires not just stronger laws but also proactive measures that ensure the spirit of international
human rights agreements is upheld. Bridging the gap between legal recognition and social inclusion
for transgender individuals demands a concerted effort at both the legislative and institutional levels,

ensuring that all transgender persons can access their rights without fear of discrimination or exclusion.

5. Legislative Measures

The Transgender Persons (Protection of Rights) Act, 2019 marked a significant legislative step aimed
at implementing the principles laid down in the NALSA judgment. The Act includes several key
provisions such as defining a transgender person, prohibiting discrimination in areas like education,
employment, and healthcare, ensuring the right to reside with family, and providing for a certificate
of identity to be issued by a District Magistrate. However, the Act has been met with criticism on
multiple grounds. One of the primary concerns is that the requirement of certification by a District
Magistrate undermines the principle of self-identification, which was a cornerstone of the NALSA
judgment. Additionally, the Act lacks strong punitive provisions against individuals or institutions that
violate its mandates, and it fails to introduce any affirmative reservation policy to ensure equitable

representation and opportunity for the transgender community.
6. Policy and Institutional Measures

The establishment of the National Council for Transgender Persons in 2020 marked a significant
institutional development in India’s journey toward safeguarding the rights of transgender individuals.

This statutory body was created under the Transgender Persons (Protection of Rights) Act, 2019, with
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the mandate to advise the central government on policies, programs, legislation, and projects that
impact the transgender community. Additionally, the Council is tasked with monitoring and evaluating
the effectiveness of existing measures and recommending improvements to ensure that transgender
persons can fully exercise their rights and participate in society. It includes representatives from the
transgender community, government officials, and experts, thereby aiming to ensure inclusive and

participatory governance.

One of the noteworthy initiatives launched in recent years is the Garima Greh Scheme, which provides
shelter homes for transgender persons who are homeless, abandoned, or in need of safe
accommodation. These shelter homes offer more than just a place to stay; they also provide basic
necessities, healthcare, counseling, and skill-building opportunities to help transgender individuals
reintegrate into society with dignity. Garima Grehs are intended to serve as safe spaces that foster

empowerment, self-reliance, and social inclusion.

In addition to shelter and welfare, the government has also introduced Skill Development Programs
specifically targeted at enhancing the employability of transgender persons. These programs focus on
vocational training, entrepreneurship development, and job placement support, aiming to reduce the
economic marginalization of the transgender community. By equipping individuals with relevant skills
and facilitating access to income-generating opportunities, these programs seek to promote financial

independence and dignity.

However, despite the formulation of these progressive policies and initiatives, their implementation
has been far from satisfactory. Several challenges continue to hinder their effectiveness, including a

lack of awareness among both beneficiaries and implementing officials,

inadequate allocation of funds, and persistent bureaucratic delays. Many transgender persons remain
unaware of their entitlements, while government functionaries often lack the sensitivity and training
required to address the specific needs of this marginalized group. Consequently, although the legal
and policy framework has expanded in recent years, the ground-level impact remains limited,
highlighting the urgent need for more robust implementation mechanisms, greater community
engagement, and sustained political will.

7. Social Acceptance and Challenges

Legal recognition of transgender persons in India, though a crucial milestone, does not automatically

guarantee their social inclusion or acceptance. Despite constitutional protections and legislative
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efforts, transgender individuals continue to face deeply rooted prejudice and systemic discrimination
across various aspects of life. Social stigma remains one of the most significant barriers, manifesting
in exclusion and hostility within families, educational institutions, workplaces, and broader
society.Many transgender persons are disowned by their families at a young age, deprived of
emotional support, and denied access to basic rights like education, healthcare, and shelter. Even when
legally recognized, they often encounter ridicule, harassment, or rejection, leading to social isolation
and psychological distress. This marginalization is further compounded by pervasive stereotypes that
equate transgender individuals with deviance or "otherness,” perpetuating a cycle of discrimination
that extends across generations.

Economic marginalization is another pressing issue faced by the transgender community. Limited
access to quality education, coupled with widespread bias in hiring practices, restricts their
employment opportunities. As a result, many transgender persons are forced to depend on traditional
occupations like begging, ritual performances, or sex work—professions that expose them to
exploitation, violence, and further social alienation. The lack of affirmative employment policies and
inclusive workplaces exacerbates this economic exclusion, making it difficult for transgender
individuals to achieve financial independence and social stability.

In the healthcare sector, transgender individuals face significant barriers as well. Public hospitals often
lack trained medical professionals capable of providing gender-affirming care, such as hormone
therapy, counseling, or sex reassignment surgery. Additionally, transgender persons are frequently
subjected to discrimination, misgendering, or outright denial of services within medical facilities,
creating an environment where even basic healthcare becomes a challenge. The absence of
comprehensive, inclusive healthcare policies not only impacts their physical well-being but also
undermines their mental health, leading to higher rates of depression, anxiety, and suicide within the
community.

Furthermore, violence and abuse against transgender persons remain alarmingly prevalent. Many
transgender individuals report experiencing physical and sexual violence both in public and private
spaces, further deepening their sense of vulnerability. This exposure to violence is compounded by the
reluctance of law enforcement agencies to register complaints or take appropriate action. In many
instances, transgender persons face hostility and bias from police officers themselves, which deters
them from seeking justice or legal redress. The intersection of systemic violence and legal impunity

further marginalizes the transgender community.
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In light of these challenges, it is clear that legal rights must be complemented by effective efforts in
social sensitization and public education. The gap between legal recognition and genuine social
acceptance cannot be bridged through legal reform alone. There is an urgent need for awareness
campaigns, inclusive curricula in schools, and sensitivity training for professionals across sectors—
particularly in law enforcement, healthcare, and education. These efforts must be aimed at dismantling
harmful stereotypes and fostering a culture of respect, understanding, and inclusion. Bridging the gap
between legal recognition and social inclusion requires not only policy reform but also a profound
cultural transformation rooted in empathy and mutual respect.

8. Role of Judiciary in Upholding Rights

Apart from NALSA, several progressive judgments have upheld transgender rights:

Navtej Singh Johar v. Union of India (2018): Decriminalized consensual same-sex relations. It is a
historic judgment delivered by a five- judge Constitution Bench of the Supreme Court of India that
decriminalized consensual homosexual acts among adults. This judgment effectively read down Section
377 of the Indian Penal Code, a colonial-era provision that criminalized “carnal intercourse against the
order of nature,” which had long been used to target LGBTQ+ individuals. The petitioners in this case
included renowned dancer Navtej Singh Johar and several other individuals who challenged the
constitutional validity of Section 377 insofar as it criminalized consensual sexual conduct between adults
of the same sex. They argued that the law violated their fundamental rights under Articles 14 (right to
equality), 15 (prohibition of discrimination), 19 (freedom of expression), and 21 (right to life and personal
liberty) of the Indian Constitution. In its unanimous verdict delivered on September 6, 2018, the Supreme
Court held that Section 377, to the extent it criminalized consensual sex between adults in private, was
unconstitutional. The Court declared that the law violated the fundamental rights of LGBTQ+ individuals
and perpetuated stigma, discrimination, and inequality. The bench emphasized that constitutional morality
must prevail over social morality, and the dignity, autonomy, and identity of individuals must be respected

in a democratic society.

Justice Dipak Misra, writing for himself and Justice A.M. Khanwilkar, stated that the right to make
choices regarding one's intimate relations is part of individual autonomy and personal liberty under
Avrticle 21. Justice Rohinton Nariman emphasized that Section 377 arbitrarily infringed upon the right
to equality under Article 14. Justice D.Y. Chandrachud pointed out that the law legitimized and
perpetuated stereotypes and discrimination against the LGBTQ+ community. Justice Indu Malhotra,
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in her separate but concurring opinion, observed that “history owes an apology to the members of this

community and their families.”

The judgment also drew from international legal developments, including decisions from the United
States, United Kingdom, and South Africa, and relied on the Yogyakarta Principles, which advocate
for the application of international human rights law to issues of sexual orientation and gender identity.
This decision was not only legally significant but also a social and cultural milestone. It provided
constitutional recognition to the dignity and identity of LGBTQ+ individuals and opened the doors for
further legal reform related to their rights in areas such as marriage, adoption, inheritance, and
employment. The judgment also emphasized the need for awareness, sensitization, and protection
against harassment and violence.Despite its progressive stance, challenges remain in translating this
judicial pronouncement into actual social acceptance and equal treatment. LGBTQ+ individuals in
India still face social stigma, discrimination, and lack of access to healthcare and employment.
Nonetheless, Navtej Singh Johar v. Union of India is celebrated as a landmark in Indian constitutional
history, affirming the inclusive spirit of the Constitution and reaffirming the principle that every
individual, irrespective of sexual orientation, is entitled to live with dignity, autonomy, and freedom.

Arun Kumar v. Inspector General of Registration (2019): Recognized a transgender woman as a
“bride” under Hindu Marriage Act. It is a significant judgment delivered by the Madras High Court
that advanced transgender rights in India by interpreting the term “bride” under the Hindu Marriage
Act, 1955 to include transgender women. This judgment played a pivotal role in reinforcing the legal
recognition of gender identity and the right of transgender persons to marry under personal laws. The
case arose when Arun Kumar, a cisgender man, and his partner, a transgender woman named Sreeja,
were denied the right to register their marriage under the Hindu Marriage Act. The marriage had been
solemnized in a temple following Hindu rituals, but the authorities refused to register it on the ground
that the term "bride" under the Act referred only to a biological female. The couple challenged the
refusal in the Madras High Court, arguing that it violated their fundamental rights under the
Constitution. In its ruling, the Madras High Court held that the expression “bride” as used in Section
5 of the Hindu Marriage Act, 1955 must be interpreted in a way that includes transgender women who
identify as female. The Court relied on the Supreme Court’s landmark decision in NALSA v. Union
of India (2014), which had recognized the right of individuals to self-identify their gender. Drawing
from that precedent, the Madras High Court ruled that gender identity is not determined solely by
biological sex but by a person’s psychological self-identification. The Court noted that the Hindu
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Marriage Act, being a social welfare legislation, must be interpreted in a liberal and inclusive manner
to advance constitutional values of dignity, equality, and non-discrimination. It observed that denying
a transgender woman the right to marry under Hindu law would amount to a violation of her rights
under Articles 14, 15, 19, and 21 of the Constitution of India. Article 15, in particular, prohibits
discrimination on the grounds of sex, and the Court emphasized that this must be read to include
gender identity and sexual orientation. Justice G.R. Swaminathan, who authored the judgment,
asserted that “a marriage solemnized between a male and a transwoman, both professing the Hindu
religion, is a valid marriage under Section 5 of the Hindu Marriage Act.” The judgment went beyond
the technical legal issue and addressed the broader social context, stressing the need to treat
transgender individuals with dignity, humanity, and respect. This ruling was highly significant for
multiple reasons. It not only upheld the right of transgender persons to marry but also expanded the
interpretation of personal laws in light of constitutional principles and human rights norms. It set a
precedent for other courts to recognize the rights of transgender individuals under various family law
statutes and reinforced the evolving jurisprudence of gender identity in India.

While the judgment was progressive and path-breaking, its broader implementation remains a
challenge, particularly given the prevailing social prejudices and the lack of awareness among
government officials and the general public. Nevertheless, Arun Kumar v. Inspector General of
Registration stands as a key judicial development affirming that the rights of transgender persons must
be respected within the domain of marriage and family life, in line with constitutional morality and
human dignity.These decisions further fortified constitutional guarantees of equality and dignity for
transgender persons.

9. Recommendations

1. The Transgender Persons (Protection of Rights) Act, 2019 should be amended to allow for self-
identification as the sole criterion for gender recognition. This would eliminate invasive
bureaucratic processes and empower transgender individuals to freely express their gender
identity.

2. Reservation Policies in Education and Public Employment
are necessary to address historical marginalization. By ensuring dedicated spaces for transgender
persons, the government can enhance their access to quality education and stable employment,

fostering social and economic inclusion.
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10.

Public spaces, schools, workplaces, and government buildings should provide gender-neutral
toilets to ensure safety and dignity for transgender individuals. Additionally, inclusive healthcare
systems must be established, offering gender-affirming services like hormone therapy, mental
health support, and sex reassignment surgery.

Sensitization ~ Programs  in  Schools, = Workplaces, and  Government  Bodies
are essential to reduce stigma and promote inclusion. These programs should educate people on
gender diversity and ensure that transgender individuals are treated with respect and equality.
Media regulation should ensure accurate and respectful representation of transgender individuals
in films, television, news, and advertisements. This would help challenge harmful stereotypes and
promote positive portrayals of transgender persons, contributing to a more inclusive society.

A National Transgender Welfare Fund should be created to provide financial support for
transgender individuals, helping them access education, healthcare, housing, and employment
opportunities. This fund could also support local organizations and community initiatives aimed
at empowering transgender people.

Increased political representation of transgender persons is vital to ensuring that their voices are
heard in decision-making processes. Governments could consider reserved seats or encourage
political parties to nominate transgender candidates, which would drive policy changes and
promote equality.

Safe spaces should be established in workplaces, educational institutions, and public places where
transgender individuals can interact without fear of harassment or discrimination. These spaces
would promote safety and inclusivity, allowing transgender persons to thrive without facing
societal barriers.

Legal aid services should be made accessible to transgender individuals who face discrimination,
legal challenges, or violence. This support should include assistance in obtaining gender
recognition certificates, representing transgender persons in court, and addressing legal barriers to
equality.

Nationwide awareness campaigns should be launched to educate the public about transgender
issues and rights. These campaigns should aim to debunk myths, challenge stereotypes, and foster

empathy, helping to create a more inclusive and respectful society.

Dr. Rajdeep Singh, Jasmine Vashisht Page | 99



@ The Infinite Volume 2| Issue 4 | April 2025

11. Law enforcement agencies should implement mandatory gender-identity training for police
officers. This training would educate officers on respecting transgender individuals' rights, using

correct pronouns, and providing appropriate support when transgender persons seek justice.

10. Conclusion

While India has made notable strides in the legal recognition of transgender rights, significant barriers

remain in achieving true social acceptance and full realization of these rights. Legal reforms, such as the

NALSA judgment and the Transgender Persons (Protection of Rights) Act, 2019, have laid a solid

foundation, yet their impact is often undermined by inconsistent implementation and deeply ingrained

social stigma. To ensure genuine equality and dignity for transgender individuals, legal measures must be

paired with comprehensive social reform, including education, awareness campaigns, and empowering

policies that address the intersectionality of transgender experiences. Furthermore, sustained political will

and community engagement are essential to bridge the gap between legal recognition and social

acceptance. Only through a holistic approach, prioritizing both legal safeguards and cultural

transformation, can India create an inclusive society where transgender persons are treated with the

respect, dignity, and equality they deserve. The journey toward full inclusion remains ongoing, and it is

imperative that collective efforts from policymakers, civil society, and individuals continue to work

toward ensuring that transgender rights are not just recognized on paper but are fully actualized in practice.
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