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The concept of indemnity in India is governed by the Indian Contract
Act of 1872, primarily under Section 124, which defines indemnity and
outlines the responsibilities of indemnifiers and indemnified parties.
This paper examines the law of indemnity as it applies in India, its
interpretations by courts, and the evolving judicial precedents that shape
indemnity contracts. Through a detailed analysis, this paper discusses
the limitations of the law as established in 1872, compared to modern
applications, and highlights case laws that address issues like
enforceability, coverage, and the rights of indemnity holders. The study
concludes by suggesting reforms to strengthen the protection for
indemnity holders and aligns these reforms with global trends in

indemnity law.

Introduction

Indemnity under the Indian Contract Act, 1872, addresses a contractual relationship where one party (the
indemnifier) agrees to compensate another (the indemnified) for losses incurred. Though codified over a
century ago, indemnity continues to hold importance in modern commercial transactions, corporate
practices, and insurance. This paper explores the definition, scope, limitations, and implications of the law

of indemnity in India and its interpretation by Indian courts.
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The Concept of Indemnity under the Indian Contract Act, 1872

Section 124 of the Indian Contract Act, 1872, defines a contract of indemnity as an agreement by which
one party promises to save the other from loss caused to him by the conduct of the promisor himself or by
the conduct of any other person. This definition, however, has been widely debated and critiqued, as it
restricts indemnity to specific situations, potentially overlooking broader applications seen in common
law jurisdictions.

Rights and Duties of the Indemnifier and Indemnified

The law lays out specific obligations and rights for both the indemnifier and the indemnified. In India,
courts have expanded the scope to include certain implied rights and protections for the indemnity holder,
though gaps in explicit legal definitions have led to reliance on judicial interpretation.

Judicial Interpretations and Case Law

Indian judiciary has played a pivotal role in interpreting indemnity law, especially in cases that address
the extent of liability, enforceability, and timing of indemnification. Some notable cases include:

1. Adamson v. Jarvis (1827) - Though a UK case, it influenced the Indian judiciary by establishing that
an indemnifier must compensate for losses suffered in good faith.

2. Gajanan Moreshwar v. Moreshwar Madan - This case recognized the concept of indemnity in
advance of actual loss, emphasizing that an indemnity holder can claim indemnity even if the liability has
not been paid.

The judgments in these cases reflect the Indian judiciary's inclination to ensure equitable relief within the
constraints of Section 124.

Limitations of Indemnity under Indian Law

Despite its importance, indemnity under Indian law faces several limitations. Section 124’s scope is
restrictive, addressing only losses caused directly by the conduct of the promisor or others, thus excluding
indemnity for third-party claims unless specified.

A contract of indemnity under English law is a legally binding agreement where one party (the
indemnifier) promises to compensate another party (the indemnified) for a loss or damage incurred as a
result of a specified event or conduct. English law treats indemnity as a form of compensation, with
specific obligations placed on the indemnifier to protect the indemnified party against certain types of
losses. Indemnity contracts are widely used in various areas, such as commercial agreements, insurance

contracts, and professional services, but they have their roots in English common law.
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Under English law, an indemnity is essentially an agreement to compensate someone for a loss or liability.
Unlike other contracts where damages or compensation are awarded for breach of duty, an indemnity is a
pre-agreed promise to cover a specific loss, regardless of fault. Indemnity contracts can take several forms,
including indemnity against liability, indemnity against loss, and insurance contracts. The indemnifier
promises to hold the indemnified harmless from liability or compensate for actual losses, such as those
caused by theft, damage, or misfortune, often seen in business and commercial agreements.

English law adheres to the principle of freedom of contract, meaning parties are generally free to agree on
the terms of an indemnity. However, the courts will interpret indemnity clauses strictly, particularly where
they seek to limit or exclude liability. One of the key legal principles governing indemnity is that the
indemnifier’s obligation to compensate the indemnified does not depend on the fault or negligence of the
indemnifier, making indemnity distinct from other contractual forms, such as breach of contract, where
fault is a key factor. The indemnifier has a duty to compensate the indemnified party for the loss, as
defined by the indemnity clause in the contract, which may include direct costs, legal fees, and other losses
suffered due to the indemnified event.

In cases where the indemnified party receives compensation, the indemnifier may have the right to step
into the shoes of the indemnified party to pursue recovery from third parties. This is called subrogation,
and it is commonly used in insurance contracts. In addition, English courts are particularly wary of clauses
that attempt to exclude or limit indemnity, especially when it pertains to personal injury or death. These
clauses are subject to strict scrutiny and must be clearly stated to be enforceable.

For an indemnity clause to be enforceable in English law, certain criteria must be met. The indemnity
clause must be clearly written to express the intention of the parties to indemnify against specific losses
or liabilities. Furthermore, indemnity clauses will not be enforceable if they seek to indemnify a party for
loss or liability arising from their own fraud, negligence, or breach of statutory duty. Insurance contracts,
which are essentially a form of indemnity, are subject to additional regulation and must also meet the
requirements of the Insurance Act, 1938, and IRDAI guidelines in India, for instance.

English case law has shaped and refined the application of indemnity contracts. Notable cases include
British & Foreign Steamship Co. v. Nelson (1863), which established that indemnity agreements could
extend beyond actual damages to include legal costs and other expenses arising from the indemnified
event. In White & Carter (Councils) Ltd. v. McGregor (1962), the court held that indemnity clauses could
be enforced even if the loss or damage had not yet occurred, as long as the indemnity agreement was clear.

Aakarshika Shree Page | 27



@ The Infinite Volume 1] Issue 3 | October 2024

Additionally, the case Tissue Bank Ltd v. Childs (2002) clarified the extent to which indemnity
agreements can be enforced when the indemnified party is faced with third-party claims.

While indemnity contracts are broadly enforceable, certain limitations exist under English law. It is
generally not permissible to indemnify someone for losses arising from their own negligence unless the
contract expressly permits it. English courts will also not enforce indemnity clauses that contravene public
policy, such as a clause seeking to indemnify a party against criminal liability. In insurance contracts,
certain types of loss (such as fraud or intentional damage) may be excluded from indemnification.

In conclusion, the contract of indemnity under English law plays a crucial role in both commercial and
personal transactions. It provides a framework for protecting parties from financial losses due to specified
events or third-party claims. English law emphasizes clarity in indemnity clauses, the enforceability of the
contract, and a strict interpretation of any exclusion or limitation of liability clauses. Indemnity contracts
are widely used in various sectors, especially in business, insurance, and professional services, but they
must be carefully drafted to ensure enforceability. Courts tend to favor indemnity clauses that are clear
and unambiguous, though they remain vigilant about public policy issues and the potential for abuse,
particularly when indemnifying negligent actions.

Suggestions for Reform

Given the complex needs of modern contractual relationships, reforms are necessary. Suggestions include
broadening the definition in Section 124, adopting clearer language around third-party liabilities, and
codifying judicial interpretations to reduce ambiguity.

The Law Commission of India, in its various reports, has made several recommendations regarding the
law of indemnity, particularly in relation to the Indian Contract Act, 1872. While there is no single,
consolidated recommendation focusing solely on indemnity, the Commission has highlighted concerns
and proposed reforms in related areas, including insurance, contracts, and liability issues, which affect the
scope of indemnity law.

Here are some key recommendations and observations by the Law Commission that impact the law of
indemnity:

1. Review of the Indian Contract Act, 1872

In its Seventy-First Report (1976), the Law Commission made extensive suggestions on reforming the
Indian Contract Act, including the provisions on indemnity. It discussed the need to clarify the meaning
and scope of indemnity, especially in relation to third-party liability. The Commission highlighted that the

law, as it stands, might not fully address modern commercial and insurance practices.
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2. Recommendations on Clarifying Indemnity Provisions

The Commission noted that while Section 124 of the Indian Contract Act provides a definition of
indemnity, there could be greater clarity regarding the extent of indemnity agreements, especially
concerning loss arising from third-party claims. It recommended including specific provisions that could
outline indemnity in a broader sense, addressing modern-day complexities in contracts.

3. Scope of Liability and Indemnity in Commercial Transactions

In its Twenty-First Report (1992), the Law Commission suggested a review of the law on indemnity in
the context of modern commercial transactions. It proposed broadening the scope of indemnity agreements
to better protect individuals or entities from liabilities arising out of commercial deals, particularly in the
context of trade and business where indemnities are common.

4. Insurance and Indemnity

Given the increasing importance of insurance contracts, the Law Commission recommended that
indemnity clauses in insurance contracts should be examined to ensure they reflect the evolving nature of
indemnity law. The Commission observed that indemnity clauses in insurance policies often lacked
clarity, and a detailed review of such clauses would help in protecting the insured party from unforeseen
losses.

5. Harmonization with International Standards

To bring Indian indemnity law in line with global standards, the Commission has proposed adopting a
more flexible approach in defining indemnity and liability. This includes looking at developments in
international commercial law, such as the United Nations Convention on Contracts for the International
Sale of Goods (CISG), to introduce best practices into Indian law.

6. Reform in the Context of Consumer Protection

In the One Hundred and Fifty-Second Report (1997), which focused on consumer protection, the Law
Commission noted that indemnity clauses in consumer contracts should be regulated more strictly. It
recommended that indemnity provisions be more consumer-friendly and that businesses should not exploit
indemnity clauses to unfairly shield themselves from liability for negligence.

The Law Commission of India has recommended a more comprehensive review and reform of the law of
indemnity under the Indian Contract Act, 1872. While specific amendments to Section 124 have not been
proposed in a focused way, the recommendations call for greater clarity in indemnity agreements, a

broader understanding of liability, and greater protection in commercial and consumer transactions. The
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Law Commission’s proposals aim to align Indian indemnity law with contemporary commercial practices
and international standards.

These recommendations, if adopted, would enhance the efficacy of indemnity clauses in Indian law,
making them more transparent, equitable, and aligned with the needs of modern business and consumer
transactions.

Contract of Indemnity and the Indian Law of Insurance

A contract of indemnity is an agreement where one party (the indemnifier) promises to compensate the
other party (the indemnified) for any loss or damage that the indemnified might suffer due to the actions
of the indemnifier or a third party. In India, the law of indemnity is primarily governed by Section 124 of
the Indian Contract Act, 1872. Insurance, as a specific type of indemnity, is regulated by various laws and
statutes, including the Insurance Act, 1938, and other regulatory provisions from the Insurance Regulatory
and Development Authority of India (IRDAI).

While indemnity agreements have wide application in various fields, including business contracts and
torts, the relationship between indemnity and insurance law in India is especially significant. Here's a
closer look at both the contract of indemnity and the Indian law of insurance, highlighting their
intersection.

1. Contract of Indemnity under Indian Law

Under Section 124 of the Indian Contract Act, 1872, a contract of indemnity is defined as:

"A contract of indemnity is a contract to save a person from liability or loss caused to them by the conduct
of the promisor himself or of any other person."

This provision emphasizes that indemnity is about the promise of one party to cover another’s loss. The
person offering indemnity is called the indemnifier, while the person receiving indemnity is called the
indemnity holder or indemnified party. Some important features of a contract of indemnity under Indian

law include:

Nature of Loss: The loss must arise from specific circumstances such as negligence, misconduct, or
liability of a third party.

Enforceability: The indemnity holder can enforce the indemnity clause even before the actual loss occurs,
especially if the indemnity is not tied to the actual settlement of the claim or liability.

Third-Party Claims: The contract can cover losses resulting from third-party claims, but the terms and
scope of indemnity must be specified clearly in the agreement.

2. Insurance and the Concept of Indemnity
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Insurance contracts are a form of indemnity agreement where the insurer (the indemnifier) agrees to
compensate the insured (the indemnified) for any loss suffered, subject to the terms and conditions of the
insurance policy. Insurance is governed under various statutes in India, most notably the Insurance Act,
1938, and IRDAI regulations.

The primary goal of insurance is indemnification, meaning the insurer will restore the insured to the same
financial position they were in before the loss, subject to the policy terms. Insurance contracts often take
two major forms:

General Insurance (e.g., fire insurance, motor vehicle insurance)

Life Insurance (where indemnity may not apply in the same manner as general insurance, but a specified
sum is paid to the beneficiary upon the insured event occurring).

3. Relationship Between Indemnity and Insurance in Indian Law

Both indemnity contracts and insurance policies are aimed at compensating for losses, but there are key
differences and nuances:

Purpose of Insurance vs. General Indemnity:

Insurance is a specialized form of indemnity aimed at protecting against uncertain, often larger, risks. The
purpose is to pool resources from multiple policyholders to mitigate the risks of the few who suffer losses.
Indemnity contracts in general law are more specific and deal with compensating losses arising from
particular events, often involving direct parties to the agreement.

Liability and Limitations:

In insurance, the insurer's liability is typically limited to the sum insured under the policy, whereas in a
general indemnity contract, the indemnifier may have broader or more specific liabilities based on the
agreement.

Insurance policies often include exclusions for certain types of risks (e.g., war, fraud, or criminal activity),
while indemnity contracts can be more flexible, depending on the parties’ agreement.

Doctrine of Subrogation:

The doctrine of subrogation in insurance allows the insurer to take over the rights of the insured after
paying the claim. This is a key distinction from a typical indemnity contract, where the indemnifier does
not generally acquire the indemnified party’s rights unless specified in the contract.

4. Statutory Framework Governing Insurance in India

The Insurance Act, 1938 provides a framework for the regulation of insurance businesses in India. The

Act governs the licensing, registration, and control of insurance companies in India, and it lays down
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provisions on the solvency of insurers, the protection of policyholder interests, and the overall regulation
of the insurance sector.

Additionally, the IRDAI (Insurance Regulatory and Development Authority of India) regulates the
functioning of insurance companies, ensuring transparency, solvency, and fairness in the market.

Section 45 of the Insurance Act, 1938, deals with the conditions of the contract and specifies that insurance
contracts are voidable under certain conditions (such as misrepresentation or fraud).

Section 64VB requires that no insurer can provide an insurance contract unless the premium has been
received in advance, ensuring that indemnity under insurance is guaranteed once premiums are paid.

5. Indemnity and Insurance in Practice: Case Law

Several court decisions have shed light on how indemnity applies in insurance law. For example:
Oriental Insurance Co. Ltd. v. Meena Rani (2007): In this case, the Supreme Court held that in an insurance
contract, the insurer's liability is limited to the terms mentioned in the policy, and no indemnity can be
claimed beyond that limit.

General Assurance Society Ltd. v. Chandmull Jain (1966): The court held that insurance is a contract of
indemnity and that an insured person cannot claim more than the actual loss suffered.

These cases emphasize that while insurance shares characteristics with indemnity contracts, the two have
distinctive legal frameworks and purposes.

While the contract of indemnity under Indian law is a broader concept governed by the Indian Contract
Act, 1872, insurance serves as a specialized form of indemnity, heavily regulated by the Insurance Act,
1938, and overseen by the IRDAI. Both share the principle of indemnification, but the application and
enforcement of indemnity in insurance are guided by a well-established regulatory structure aimed at
protecting the interests of policyholders.

Indian law, both in the context of indemnity and insurance, has evolved to address the complexities of
modern commercial and consumer transactions. However, there remains room for improvement in
refining the legal provisions related to indemnity, particularly with respect to insurance contracts, to
ensure more clarity and fairness for all parties involved.

Conclusion

The law of indemnity in India, though historically significant, requires modernization to meet
contemporary contractual needs. Broadening the scope of indemnity in the Indian Contract Act could align

India’s indemnity laws with international standards and offer better protection to indemnity holders.
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Future reforms should focus on expanding coverage and clearly defining the rights and liabilities of both
parties, fostering a more robust contractual framework in India.
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